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mitted in evidence where it was made at the scene of the 
crime within ten minutes after his arrest? 

2) Can a final judgment of conviction entered against 
a juvenile in the United States Court for the District of 
Columbia, following a waiver of jurisdiction by the Ju- 
venile Court, be used for impeachment at a later crim- 
inal trial? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,408 


CHARLES M. Luck, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged with housebreaking and larceny 
in a two count indictment filed July 8, 1968, and was 
found guilty on both counts after a two day jury trial 
in November, 1963. He was sentenced, by judgment and 
commitment filed January 3, 1964, to two to six years 
imprisonment on count 1 and one year imprisonment on 
count 2, the sentences to run concurrently. This appeal 
followed. 


(1) 


2 


The evidence of appellant’s guilt was strong, and in- 
' eluded his own confession made within minutes of his ar- 
rest at the scene of the crime. His defense was alibi. 

At 10:04 p.m. on June 8, 1963, the Federal Engineer- 
' ing Company received a burglar alarm signal from the 
Greystone Laundry at 2216 8th Street, N.W. in the 
District of Columbia. The laundry was closed at that 
time, and the alarm would be tripped if any of the doors 
to the building, inside or out, were moved as little as two 
inches, or if an overhead door panel were broken. The alarm 
would not ring at the laundry premises. (Tr. 6, 8, 
10-15.) The Company immediately notified the police of 
the alarm (Tr. 13), and Detectives Charles Ralls and 
Robert Jones, and Detective Lieutenant Malcolm Pitts, 
who were cruising within two or three blocks of the 
laundry, were dispatched to investigate (Tr. 16-17). 
When they arrived at the laundry, several minutes after 
10:04 p.m. (Tr. 17), Detective Jones went around to the 
back of the building (Tr. 79), and Private Robert Golight- 
ly, who had also answered a call to investigate, stayed at 
the front of the laundry (Tr. 40). Detective Ralls went 
alongside a junk yard next to the laundry, saw a figure 
on the laundry roof, and went up onto the roof by a lad- 
der that led up from the junk yard. He found no one on 
the roof of a building immediately adjacent to the laun- 
dry, but discovered the appellant hiding in an exhaust 
duct on the roof of the Greystone Laundry building. (Tr. 
18-19.) After placing appellant under arrest, Ralls took 
him down from the roof via a ladder placed at the rear of 
the laundry by a passing man. This means of descent was 
used because the junk yard through which Ralls had 
come was unlighted and unguarded, while Detective Jones 
was standing guard at the rear of the building. (Tr. 19, 
27-28, 78-79.) 

The detectives drove around to the front of the laun- 
dry with appellant, and brought him inside after a rep- 
resentative of the alarm company arrived at 10:17 to un- 
lock the front door (Tr. 20-21, 40-41, 73-77). Once inside 
the laundry, the officers saw that a coke machine had been 
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broken into (Tr. 41).! Detective Ralls searched appel- 
lant, and found two one dollar bills and six dollars and 
forty cents in change in his right rear pocket (Tr. 21). 
In response to only one question by Ralls, appellant ad- 
mitted that he had broken into the coke machine and had 
taken from it the money found in his pocket (Tr. 24, 30, 
42-44). Appellant told the officers that he had entered 
the laundry through a hole he had made by chipping 
away the cinder blocks surrounding an exhaust fan over 
ten feet off the floor of the laundry,? and that he had 
come hand over hand down two water pipes that ran 
along the side of the inside wall of the laundry (Tr. 26, 34, 
36, 42). The officers testified that these statements were 
freely and voluntarily made, and that no promises or 
threats had been made to induce appellant to confess (Tr. 
25, 43). The appellant was not handcuffed, and Detective 
Ralls did not touch him except to place him under arrest 
(Tr. 31-82). By 10:45 p.m., only forty-one minutes after 
the alarm had gone off, appellant was booked at the 13th 
Precinct (Tr. 82). 

In support of his defense of alibi, appellant submitted 
the testimony of himself and one John Barringer. Bar- 
ringer testified that on the night of June 8, 1963, he and 
appellant were riding around looking for a party. Their 
search was unsuccessful, and Barringer let appellant out 
of the car at the Banneker Playground on Georgia Ave- 
nue, sometime between 10:30 and 10:45. Appellant told 
Barringer he was going home, and would meet him later. 
(Tr. 48.) 


1 There was evidence that on the night of June 8, this machine 
had contained one and onc half days’ receipts, that it was in working 
order and locked, and that the money it contained was the property 
of Ralph Gordon and Carl Schwartz, the complaining witnesses (Tr. 
3-5, 9). Ben Rebach, general manager of the laundry, testified that 
when he arrived on Monday morning June 10, the door of the coke 
machine was ripped open, and its coin changer and money box were 
on the floor, the money box open (Tr. 5). 


2 The fan opening was on the wall of the laundry, about a foot 
off the roof of the smaller adjacent building (Tr. 33-34). 
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Appellant testified that after leaving Barringer he 
walked down Georgia Avenue to Barry Place, and turned 
down that street toward Sherman Avenue. At about 
10:45, while he was walking down that block, he was 
arrested and handcuffed by two plainclothes officers who 
got out of a car that came from behind. (Tr. 50, 56.) 
One of these officers was Ralls (Tr. 57). They told ap- 
pellant, “yes, we got you this time, we have a perfect 
footprint of yours from the last time” (Tr. 50, 51). The 
officers placed appellant in the car, drove him down Barry 
Place to the laundry, and took him inside at five minutes 
to eleven (Tr. 51, 57, 58). One of the officers pushed 
appellant toward the coke machine, and questioned him 
several times about what he had done and how he had 
broken into the laundry. Appellant denied knowing any- 
thing “about the whole situation.” (Tr. 51.) According 
to appellant, the representative of the burglar alarm 
company arrived after this questioning inside the laun- 
dry had commenced (Tr. 51). Appellant testified that 
he never was on the roof of the laundry, and denied giv- 
ing a voluntary confession (Tr. 52). However, he said 
that because he got tired of being asked questions, he 
told the officer “anything he think or said I did, I did” 
(Tr. 53). Appellant denied that $8.40 was taken from 
him at the laundry, and testified rather that four one 
dollar bills and $1.40 in change were taken from him at 
the police precinct (Tr. 55). 

Within 34 minutes of receiving the case, the jury re- 
turned a verdict of guilty on both counts.* 


3It is plain from this summary that the jury’s verdict was amply 
supported by the evidence. In any event, appellant’s failure to move 
for judgment of acquittal at any stage of the trial precludes him 
from arguing in this Court that the evidence was insufficient to 
justify the verdict of guilty. Battle v. United States, 92 U.S. App. 
D.C. 220, 206 F. 2d 440 (1953) and cases cited. 


5 
STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1801 pro- 
vides in part: 

Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or 
other building . . . with intent . . . to commit any 
criminal offense, shall be imprisoned for not more 
than fifteen years. 


Title 22, District of Columbia Code, Section 2202 pro- 
vides in part: 

Whoever shall feloniously take and carry away any 
property of value of less than $100 . . . shall be fined 
not more than $200 or be imprisoned for not more 
than one year, or both. 


Title 11, District of Columbia Code (1961), Section 901 
provides: 


There is hereby created and established in and for 
the District of Columbia a court, to be known as 
“The juvenile court of the District of Columbia.” 


Title 11, District of Columbia Code (1961), Section 906 
(a) provides in pertinent part: 


This subchapter shall apply to any person under 
the age of 18 years— 


(1) Who has violated any law.... 


Title 11, District of Columbia Code (1961), Section 
907(1) provides in part: 


Except as herein otherwise provided, the court shall 
have original and exclusive jurisdiction of all cases 
and in proceedings: 


(a) Concerning any child coming within the terms 
and provisions of this subchapter. 


Title 11, District of Columbia Code (1961), Section 
914 provides: 
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If a child sixteen years of age or older is charged 
with an offense which would amount to a felony in 
the case of an adult, or any child charged with an 
offense which if committed by an adult is punishable 
by death or life imprisonment, the judge may, after 
full investigation, waive jurisdiction and order such 
child held for trial under the regular procedure of 
the court which would have jurisdiction of such of- 
fense if committed by an adult; or such other court 
may exercise the powers conferred upon the juvenile 
court in this subchapter in conducting and dispos- 
ing of such cases. 


Title 11, District of Columbia Code (1961), Section 
915 provides in pertinent part: 


The court may conduct the hearing in an informal 
manner, and may adjourn the hearing from time to 
time. ... 

If the court shall find that the child comes within 
the provisions of this subchapter, it may by order 
duly entered proceed as follows: 


(1) Place the child on probation or under super- 
vision in his own home or in the custody of a relative 
or other fit person, upon such terms as the court 
shall determine. 

(2) Commit the child to the Board of Public Wel- 
fare; or to the National Training School for Boys 
if in need of such care as is given in such school; 
or to a qualified suitable private institution or 
agency. ... 

(3) Make such further disposition of the child as 
may be provided by law and as the court may deem 
to be best for the best interests of the child... . 

No adjudication upon the status of any child in 
the jurisdiction of the court shall operate to impose 
any of the civil disabilities ordinarily imposed by 
conviction, nor shall any child be deemed a criminal 
by reason of such adjudication, nor shall such ad- 
judication be deemed a conviction of a crime, nor 
shall any child be charged with or convicted of a 
crime in any court, except as provided in section 
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11-914. The disposition of a child or any evidence 
given in the court shall not be admissible as evidence 
against the child in any case or proceeding in any 
other court, nor shall such disposition, or evidence or 
adjudication operate to disqualify a child in any fu- 
ture civil-service examination, appointment, or ap- 
plication for public service under either the Govern- 
ment of the United States or the District of Colum- 
bia. 


SUMMARY OF ARGUMENT 


Voluntary confessions made prior to an unnecessary de- 
lay in arraignment are admissible under the rule of Mal- 
lory v. United States. Appellant’s ready admission that 
he broke into the Greystone Laundry coke machine, made 
at the scene of the crime within minutes after his arrest, 
was properly admitted in evidence. The trial court was 
not required to order a hearing on this question in the 
absence of any request for one. 

Under the Juvenile Court Act, the District of Columbia 
acts as parens patriae for some children under eighteen 
accused of crime. An adjudication by the Juvenile Court 
that a child falls within the provisions of the Act does 
not constitute a criminal record that could handicap the 
child in later life. However, if the Juvenile Court de- 
termines in serious cases that the child will not benefit 
from its procedures, it may waive jurisdiction to the Dis- 
trict Court, which then tries the juvenile according to its 
usual procedure. If the juvenile is found guilty in the 
District Court, he is subject to all the disabilities attend- 
ant upon conviction of crime, including the possibility 
that the conviction may be used to impeach his veracity 
in later trials. 
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ARGUMENT 


I. Appellant’s threshold confession that he had broken 
into the coke machine and his explanation of how he 
had entered the laundry were properly admitted in 
evidence. 


(Tr. 11-26, 28-33, 38-44, 73-79, 82) 


After Detective Ralls testified to the circumstances of 
his arrest and search of appellant, he was asked whether 
he had had a conversation with appellant in the laundry 
about ten minutes after the arrest (Tr. 24). Appellant’s 
counsel objected to this conversation on the ground, inter 
alia, that it was “not threshold” (Tr. 25). The court 
overruled the objection, saying that the conversation was 
“part of the res gestae, in a sense. And it certainly is 
not in violation of the Mallory rule.” (I bid.) Appellant 
argues that this ruling was erroneous, and also suggests 
for the first time that the trial court should have held 
a hearing to determine whether the statements were ad- 
missible. 

Under Mallory v. United States, 354 U.S. 449 (1957), 
statements made to the police during a period of un- 
necessary delay between arrest and arraignment, “of 
a nature to give opportunity for the extraction of a con- 
fession,”* are excluded from evidence. So-called thres- 
hold confessions, made shortly after arrest and before 
an unnecessary delay in arraignment has occurred, are 
admissible. United States v. Mitchell, 322 U.S. 65 (1944) ; 
Ramey v. United States, No. 17774, decided June 25, 
1964; Naples v. United States, 113 U.S. App. D.C. 281, 
283-84, 307 F.2d 618, 620-21 (1962) (en banc); Heide- 
man v. United States, 104 U.S. App. D.C. 128, 259 F.2d 
943 (1958), cert. denied, 359 U.S. 959 (1959) ; Metoyer 
vy. United States, 102 U.S. App. D.C. 62, 250 F.2d 30 
(1957). In determining whether a particular confes- 
sion should be admitted, the court should first consider 
whether any delay has in fact occurred between the ar- 


4 Mallory v. United States, supra, 354 U.S. at 455. 
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rest and the presentment. The next question is wheth- 
er any delay found to have occurred was unnecessary un- 
der the circumstances. Delay is not unnecessary where it 
has “some appropriate purpose. . . other than obtaining 
a confession.” Jones (David) v. United States, Nos. 
17688, 17690, decided July 16, 1964 (slip op. at 5) (en 
banc) (dictum). Thus the police properly may book a 
person before taking him before a magistrate, and may 
attempt to verify any story an accused may tell, to in- 
sure that they have arrested the right man. See, eg., 
Naples v. United States, supra; Heideman v. United 
States, supra; Metoyer v. United States, supra. While 
the police may not interrogate an accused at length with 
a view toward eliciting a confession, they may, and in 
fact should, ask him some questions. 


At the outset, the police, assuming they have prob- 
able cause for arrest, are entitled to ask the arrested 
suspect what he knows about a crime. If he denies 
knowledge, they are entitled to state to him what 
evidence they have and ask whether he cares to com- 
ment upon it. A strong circumstantial case which 
would satisfy the U.S. Commissioner, prima facie, 
might well be explained away by a suspect who knew 
what information the police relied on—hence leading 
to no charge being made. If the suspect continues to 
deny knowledge, the police are entitled to conclude 
the interview by saying, in effect, “Do you have any- 
thing further to tell us, or do you just want to let 
it stand the way it is?” ... Such questions as these 
the police may ask—indeed should ask; it is only 
when the questioning crosses into what can be termed 
“grilling,” or is continued beyond the brief period 
allowed, that the resulting confession may be held 
inadmissible. 

Heideman v. United States, supra, 104 U.S. App. 
D.C. at 180-31, 259 F.2d at 945-46 (footnotes 
omitted). 


In the instant case, after Detective Ralls had arrested 
appellant at the scene of the crime he was still under 
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an obligation to discover who had activated the burgular 
alarm. It was necessary for him to determine whether 
other persons had been or still were unlawfully on the 
laundry premises. When Ralls entered the laundry and 
found that the coke machine had been broken into, it 
became necessary for him to ascertain how the building 
had been entered, in order that other persons could be 
prevented from entering the same way. Under the cir- 
cumstances, he naturally asked appellant whether he had 
broken into the building. When appellant readily ad- 
mitted that he had, Ralls inquired how he had gotten in- 
side, and appellant told him. Up to this point no un- 
necessary delay had occurred.’ Unless police are to be 
precluded from asking any questions of persons arrested, 
contrary to the Heideman case, supra, it is difficult to 
imagine a more “threshold” confession. 

Appellant argues that Coor v. United States, —— US. 
App. D.C. ——, $25 F.2d 1014 (1963) requires the trial 
court to hold a hearing sua sponte whenever a confession 
is objected to on Mallory grounds. However, Coor holds 
merely that it is not necessary for a defendant to request 
a hearing “at the time the statements [are] offered in 
evidence” * provided he has made such a request previous- 
ly. In the instant case, Detective Ralls had testified to 
the facts surrounding the making of the statements be- 
fore he was asked to testify to the statements them- 
selves. Appellant did not request a hearing, and appar- 
ently was content to rely on the facts as outlined by the 
detective. Under these circumstances, the court was not 
required to suggest that a hearing be held.” 


3 Appellant does not suggest that there was subsequent unlawful 
delay before arraignment, and in any event such delay would not 
render the threshold confession inadmissible. United States v. 
Mitchell, supra; Bailey v. United States, —— U.S. App. D.C. ——, 
328 F.2d 542, 544-45 (1964) and cases cited. 


6 Coor v. United States, supra, —— U.S. App. D.C. at —, $25 
F.2d at 1016. 


7 Appellant also argues that his right to counsel was infringed if, 
prior to his making any statement to the police, he was not warned 
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Il. The trial court did not err in permitting the use for 
impeachment of appellant’s prior conviction in the 
District Court for grand larceny, subsequent to a 
waiver of jurisdiction by the Juvenile Court. 


(Tr. 65-72) 


On cross-examination of appellant, the Assistant 
United States Attorney asked if he were the same 
Charles Luck who had pleaded guilty to grand 
larceny in the United States District Court for the 
District of Columbia in March, 1961 (Tr. 65). Appel- 
lant’s counsel objected to this question, arguing that the 
last paragraph of D.C. Code § 11-915 prevents the use 
for impeachment of any finding that a person under the 
age of eighteen has committed an offense, whether the 
person was tried as a juvenile by the Juvenile Court or 
as an adult by the District Court (Tr. 65-71). At the 
time of the prior conviction appellant was under the age 
of eighteen, and had been tried in the District Court 


after a waiver of jurisdiction by the Juvenile Court 
pursuant to D.C. Code § 11-914. He was sentenced under 


of his right to counsel and to remain silent. He relies on Escobedo 
v. Illinois, —— U.S. ——, 32 U.S.L. Week 4605 (June 22, 1964). 
That case holds only that the right to counsel is infringed 


. . where, as here, the investigation is no longer a general 
inquiry into an unsolved crime but has begun to focus on a 
particular suspect, the suspect has been taken into police cus- 
tody, the police carry out a process of interrogation that lends 
itself to eliciting incriminating statements, the suspect has re- 
quested and been denied an opportunity to consult with his 
lawyer, and the police have not effectively warned him of his 
absolute constitutional right to remain silent .... 


32 U.S.L. Week at 4608 (Emphasis added). In the instant case no 
long process of interrogation occurred—appellant confessed in re- 
sponse to the first question reasonably directed to him. Further- 
more, this question is not properly before this Court, since by his 
failure to object to the confession on this ground appellant has 
prevented the court from determining whether, in fact, he was 
advised of his rights. Ramey v. United States, No. 17774, decided 
June 25, 1964. 
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the Federal Youth Corrections Act, 18 U.S.C. 5005-26.° 
The trial court overruled appellant’s objection, reasoning 
that the protective provisions of section 11-915 did not 
apply to appellant because he had been tried as an adult 
in the District Court. (Tr. 71.) Appellant admitted his 
prior conviction (Tr. 72). 

The Juvenile Court Act of the District of Columbia was 
revised in 1938 to substantially its form at the time this 
ease was tried.? Title 11, sections 901-42a of the Dis- 
trict of Columbia Code (1961) set forth a comprehen- 
sive scheme for dealing with persons under twenty-one 
years of age who are charged with having violated any 
law before reaching the age of eighteen. Prior to 1938, 
the Juvenile Court was “essentially at police court for 
children under 17 years of age. Criminal terminology 
[was] used throughout the act, the emphasis [was] upon 
prosecution and conviction as for the commission of a crime, 
and... every detail of the criminal law [could] be 
worked out against the child.”** The 1938 revision 
broadened the jurisdiction of the Juvenile Court to en- 
compass all offenses committed by persons under the age 
of eighteen. The terminology of the criminal law was 
discarded, and the resultant procedure, which follows that 
recommended in the Standard Juvenile Court Act and in 


8 This sentence was imposed in the discretion of the court, 18 
U.S.C. 5010(b), and has the effect of any judgment of conviction 
except that if the youthful offender is unconditionally discharged 
prior to the expiration of the maximum sentence imposed, his con- 
viction is automatically set aside. 18 U.S.C. 5021. Since appellant 
has not been granted an unconditional discharge from his prior 
sentence (Tr. 67), his conviction still stands. 


° Juvenile Court Act of the District of Columbia, c. 309, 52 Stat. 
596 (1938). The laws relating to the judiciary and judicial pro- 
cedure of the District of Columbia have been since revised. Act of 
December 23, 1963, 77 Stat. 478. 


10 See generally Shioutakon v. District of Columbia, 98 U.S. App. 
D.C. 371, 236 F.2d 666 (1956) ; In re McDonald, 153 A.2d 651 (Mun. 
Ct. App. D.C. 1959). 


11H. Rep. No. 177, 75th Cong.. 1st Sess. 1-2 (1937). 
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force in the majority of states, is similar to that of 
equity. See H. Rep. No. 177, 75th Cong., 1st Sess. 3 
(1937). 

D.C. Code $11-907 states that “except as herein other- 
wise provided, the [juvenile] court shall have original and 
exclusive jurisdiction of all cases and in proceedings” con- 
cerning, inter alia, children who are charged with having 
violated any law prior to reaching eighteen years of age. 
If it appears that a person accused of crime in any other 
court is within the jurisdiction of the J uvenile Court, the 
case must be transferred to the Juvenile Court, which pro- 
ceeds as if the matter had been instituted there in the 
first instance. D.C. Code § 11-918. The general public is 
excluded from the hearing before the Juvenile Court. If 
the court finds that the child comes within the provisions 
of the Act, it may place him on probation or commit him 
to certain institutions, D.C. Code § 11-915; however, the 
child may not be incarcerated with criminals, D.C. Code 
§ 11-927. In furtherance of the plan of the Juvenile Court 
Act to treat persons under eighteen who commit crimes 
as children who may be rehabilitated, rather than as crim- 
inals in need of punishment,” adjudications by the Ju- 
venile Court are not denominated convictions of crime, 
and can not be used for any purpose except in later pro- 
ceedings in that court. A child who has been adjudicated 
to fall within the provisions of the Act is not subjected 
to any of the civil disabilities that usually attach to con- 
victions of crime, and is not called a criminal. D.C. Code 
§ 11-915. Thus the Juvenile Court record does not con- 
stitute a criminal record that will handicap the child in 
later life. See Thomas v. United States, 74 U.S. App. 
D.C. 167, 169-71, 121 F.2d 905, 907-09 (1941). This was 
the intention of Congress when it first amended the Juven- 
ile Court Act of 1906 ** to include a provision similar to 


12“TJts spirit ... is one of protection and welfare rather than 
punishment and retribution.” H. Rep. No. 177, 75th Cong., 1st Sess. 
3 (1987). 


13 Act of March 19, 1906, c. 960, 34 Stat. 73. 
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the last paragraph of section 11-915. Act of April 27, 
1916, c. 92, 39 Stat. 56; see H. Rep. No. 121, 64th Cong., 
1st Sess. 1 (1916). 

On the other hand, a child over sixteen charged with a 
felony, or a child of any age charged with an offense 
punishable by death or life imprisonment, may be tried 
in the District Court “under [its] regular procedure” if 
the Juvenile Court waives jurisdiction upon determining 
after a full investigation that the child will not benefit by 
the procedures available in the Juvenile Court. D.C. 
Code § 11-914. This provision was included in the Juven- 
ile Court Act for the first time in 1938, in light of the 
increased jurisdiction of the Juvenile Court. The House 
and Senate reports call this waiver section a “safeguard 
. .. whereby the juvenile court at its discretion may send 
to the United States District Court for the District of 
Columbia cases in which children over 16 are involved in 
serious offenses.” * H. Rep. No. 177, 75th Cong., Ist Sess. 
3 (1937) ; S. Rep. No. 530, 75th Cong., 1st Sess. 4 (1937). 
At the same time a related clause was added to section 
11-915 to point out that convictions by the District Court 
in cases where jurisdiction is waived do constitute convic- 
tions of crime, although adjudications by the Juvenile 


14 When the Juvenile Court waives jurisdiction to the District 
Court it has determined that the child should be dealt with under 
“the normal processes of the criminal law” rather than by “the plan 
otherwise applicable to him as a juvenile, that is, the parens patriae 
plan.” Pee v. United States, 107 U.S. App. D.C. 47, 51, 274 F. 2d 
556, 560 (1959) ; see Briggs v. United States, 96 U.S. App. D.C. 392 
226 F. 2d 350 (1955). 

If the District Court independently determines that it would be 
in the best interests of the child and society to treat him as a 
juvenile, it may proceed as a juvenile court pursuant to the provi- 
sions of the Juvenile Court Act. See, e.g., United States v. Anony- 
mous, 176 F.Supp. 325 (D.D.C. 1959). However, in most cases the 
District Court proceeds against the child as an adult. 


15'The clause permitting waiver whatever the age of the child, 
if the offense is punishable by death or life imprisonment, was 
added by the Act of May 15, 1947, c. 56, 61 Stat. 92. 
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Court ** where there is no waiver do not. This clause 
provides: 
... nor shall any child be charged with or convicted 


of a crime in any court, except as provided in sec- 
tion 11-914. 


When the juvenile is tried as an adult in the District 
Court after waiver, he is entitled to all the Constitutional 
and statutory protections afforded criminal defendants, 
see Pee v. United States, supra, 107 U.S. App. D.C. at 
51, 274 F.2d at 560, and is subject to all the possible 
punishments authorized by law for adult criminals.” 
And the assumption of courts and commentators has been 
that conviction by the District Court after waiver car- 
ries with it all the disabilities normally attendant upon 
conviction of crime. Thus, in deciding to proceed as a 
juvenile court after a waiver of jurisdiction in one case, 
Judge Luther Youngdahl stated that if the child were 
proceeded against as an adult he would probably “be 
branded with the mark of ‘criminal’ for the rest of his 
life. . . 2” United States v. Anonymous, 176 F.Supp. 325, 
326 (D.D.C. 1959). In White v. Reid, 125 F.Supp. 647, 
651 (D.D.C. 1954), Chief Judge Laws referred to the 
Juvenile Court Act as “indicating no purpose to stamp 
the juvenile with criminal conviction, D.C. Code, § 11- 
929, except in extreme cases where waivers are made by 
the Juvenile Court, D.C. Code, § 11-914. . . .” One com- 
mentator, describing the procedure after waiver by the 
Juvenile Court, said: 


If a conviction is obtained upon the trial, the sentence 
will involve a typical adult criminal penalty, and the 
juvenile can be committed to an adult federal prison 


16 The Juvenile Court does not determine guilt or innocence but 
rather adjudicates the status of the child. See Thomas v. United 
States, supra, 74 U.S. App. D.C. at 169, 121 F.2d at 907. 


17 See, e.g., Wilhite v. United States, 108 U.S. App. D.C. 279, 281 
F.2d 642 (1960) where, after waiver, the defendant pled guilty in 
the District Court to second degree murder and was sentenced to 
imprisonment for from fifteen years to life. 
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or reformatory. He irrevocably obtains a criminal 
record, and it is doubtful whether he will ever re- 
turn to the quasi-benevolent fold of the juvenile sys- 
tem. 


Note, 49 Georgetown LJ. 322, 345 (1960) (Emphasis 
added). Briggs v. United States, supra, is to the same 
effect. Nothing in the statute itself, the legislative history, 
case law, or commentaries indicates that a conviction in 
the District Court after waiver is to be treated differently 
from any other conviction in the District Court. Thus 
such a conviction constitutes a conviction of crime that 
can be used for impeachment under D.C. Code § 14-305 
and appellant’s prior conviction was properly used for this 
purpose.”** 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
Victor W. CAPUTY, 
Assistant United States Attorneys. 


CAROL GARFIEL, 
Attorney, Department of J’ ustice. 


18 Appellant seems to suggest that a prior conviction of an adult 
for housebreaking and larceny can not be used to impeach him 
when he testifies as a defendant in a later trial. This contention is 
wholly without merit. See 3 Wigmore, Evidence § 980 (8d ed. 
1940). And the trial court in its charge made it abundantly clear 
that evidence of appellant’s conviction was admitted solely to im- 
peach his veracity and not as substantive evidence on the question 
of his guilt. (Tr. 87). 
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This petition for rehearing is directed to that portion 
of the majority opinion which states that a trial judge 
has discretion under 14 D.C. Code § 305 to exclude evi- 
dence of prior convictions of crime offered to impeach the 
credibility of a criminal defendant. The question whether 
such discretion exists was not in issue on the appeal and 
consequently was neither briefed nor argued by the 
parties.. This portion of the opinion will have a profound 


1In urging that his conviction in the District Court after waiver 
by the Juvenile Court was inadmissible to impeach him when he 
testified at a later trial, appellant argued only that such a conviction 
did not constitute a “conviction of crime” within the meaning of 
section 305 (Br. 24, 32, 38-39). Since appellant did not suggest that 
section 305 reposes any discretion in a judge to prevent use of a 
“conviction”, the Government did not address itself to the question 
whether such discretion exists, but argued that 11 D.C. Code 


(1) 


2 


effect upon the conduct of trials in the District of Co- 
lumbia. The rule set forth in the majority opinion seems 
to apply only to criminal defendants; however, the statute 
that is interpreted applies generally to all witnesses in 
both civil and criminal cases. Furthermore, the hear- 
ings that the Court suggests be held when a defendant 
wishes to know if the trial judge will permit him to be 
impeached by his criminal record will add substantially 
to the already lengthy proceedings required in many 
trials. We recognize that petitions for rehearing are in- 
frequently granted. However, we believe that before the 
rule laid down in the majority opinion is permanently 
established for the District of Columbia, the Court should 
be apprised of the following authorities, which demon- 
strate that quite a contrary rule has been the law in this 
jurisdiction in the past and obtains in most states where 
statutes similar to section 305 are in force. We there- 
fore respectfully request that this petition be granted. 
Section 305 provides as follows: 


No person shall be incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime, but such fact may be given 
in evidence to affect his credit as a witness, either 
upon the cross-examination of the witness or by 
evidence aliunde; and the party cross-examining him 
shall not be concluded by his answers as to such 
matters. 


The original forebear of section 305 was enacted in 
1901, Act of March 8, 1901, ch. 854, § 1067, 31 Stat. 1357, 
and was intended to change the common law rule that per- 
sons convicted of felony and certain misdemeanors were in- 
competent to testify at all in either civil or criminal 
cases: Clawans v. District of Columbia, 61 App. D.C. 


§ 915 (relied on by appellant) applies only to adjudications by the 
Juvenile Court. On the issue thus framed by the parties, the Court 
agreed with the Government. 


2 Such was the general rule at common law in England, all states, 
and the federal courts, see McCormick, Evidence § 43, at 89 (1954) ; 
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298, 62 F.2d 383 (1932) aff'd, 300 U.S. 317 (1937) ; 
Murray v. United States, 53 App. D.C. 119, 125, 288 
Fed. 1008, 1014 (1923), cert. denied, 262 U.S. 757 
(1923). Similar statutes exist in most jurisdictions; * 
in some, the disqualification has been abrogated by ju- 
dicial decision. However, so far as our research has 
disclosed, every jurisdiction now authorizes proof of the 
prior conviction to affect the credibility of the witness.’ 
Thus section 305 provides that the fact of conviction of 
crime “may be given in evidence to affect his credit as 
a witness... .”° 

The reason for permitting impeachment by prior con- 
victions is obvious: 


when the jury comes to assess the truth of any man’s 
testimony it should be allowed to consider his pre- 
vious criminal activity and its impact on his trust- 
worthiness. 


2 Wigmore, Evidence §§ 519-23 (3d ed. 1940), as well as in the 
District of Columbia. Langdon v. Evans, 14 D.C. (3 Mackey) 1, 15- 
17 (1883); United States v. Brown, 4 D.C. (4 Cranch, C.C.) 607 
(1835) ; United States v. Rutherford, 2 D.C. (2 Cranch, C.C.) 528 
(1824) ; United States v. Porter, 2 D.C, (2 Cranch, C.C.) 60 (1812). 


28.g., Conn. Gen. Stat. Ann. § 52-145; Tl. Ann. Stat. ch. 38, 
§155-1; Mich. Stat. Ann. §27A.2158; Miss. Code Ann. § 1692 
(1942) ; Mo. Ann. Stat. § 491.050; N.Y. Pen. L. § 2444; Okla. Stat. 
Ann. 12 §381; W. Va. Code Ann. §5730 (1961); Wis. Stat. Ann. 
§ 325.19. See 2 Wigmore, supra, § 524. 


4E.g., Rosen v. United States, 245 U.S. 467 (1918). 


5 Weiner v. United States, 20 F.2d 522 (3d Cir. 1927); Solomon 
v. United States, 297 Fed. 82 (1st Cir. 1924); Gordon v. United 
States, 254 Fed. 53 (5th Cir. 1918) ; Rosen v. United States, supra, 
245 U.S. at 471 (dictum) ; statutes cited note 3 supra; see McCor- 
mick, supra at 89; 3 Wigmore, supra, $§ 986 (4), 987 (4). 

The concept of using a conviction for impeachment when it does 
not require disqualification was established in the District of Co- 
lumbia in Langdon v. Evans, supra, where the court noted that 
such use might be made of a conviction obtained in a foreign juris- 
diction, which did not operate to disqualify. 


¢ The word “crime” in section 305 encompasses felonies and mis- 
demeanors, but not violations of municipal ordinances. Clawans v. 
District of Columbia. supra; Murray v. United States, supra. 
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Richards v. United States, 89 U.S. App. D.C. 354, 357, 
192 F.2d 602, 605 (1951) cert. denied, 342 U.S. 946 
(1952) (Emphasis added). 


[O]ne who has been convicted of a crime involving 
moral turpitude deserves less credit as a witness 
than one who has not been so convicted; consequently 
the jury should know if a witness has been convicted 
of such a crime so that it may weigh that fact in 
passing upon his credibility. 
Campbell v. United States, 85 US. App. D.C. 183, 134, 
176 F.2d 45, 46 (1949) (Emphasis added). Accord, 
Clawans v. District of Columbia, supra. It has always 
been assumed that section 305 applies equally to defend- 
ants and other witnesses. 


[A] defendant who voluntarily offers himself as a 
witness in his own behalf is, like any other witness, 
subject to have his evidence impeached by a showing 
that he has been convicted of a crime. ... 


Clawans v. District of Columbia, supra, 61 App. D.C. at 
299, 62 F.2d at 384. Accord, Murray v. United States, 
supra (“the defendant, having become a witness in his 
own behalf, comes within its provisions”) ; Hall v. United 
States, 84 U.S. App. D.C. 209, 211, 171 F.2d 347, 349 
(1948) (the defendant “sought the jury’s credence” and 
thus was subject to impeachment with a prior convic- 
tion) ; Goode v. United States, 80 U.S. App. D.C. 67, 68, 
149 F.2d 377, 378 (1945) (“We have stated more than 
once that when an accused offers himself as a witness, 
his credibility may be impeached as in the case of any 
other witness, and that, by local statute, irrelevant 
though they may appear to be, previous convictions of a 
crime may be shown to that end.”) (Footnote omitted) ; 
see Campbell v. United States, supra; cf. Branch v. 
United States, 84 U.S. App. D.C. 165, 171 F.2d 337 
(1948). 

This Court has twice held it improper to read an ex- 
ception into section 305. In Bostic v. United States, 68 
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App. D.C. 167 94 F.2d 636 (1937), cert. denied, 303 US. 
635 (1938), this Court refused to limit the word “crime” 
in section 305 to crimes involving moral turpitude in 
view of the “plain language” of the statute. “Indeed,” 
said the Court, “it is not within our province to legislate 
in such manner and thus defeat one of the most important 
objects of the statute.” 68 App. D.C. at 169, 94 F.2d at 
638. And, most significantly, in Richards v. United 
States, supra, this Court, refusing to hold that a pardon 
precluded impeachment by a conviction, said in strong 
language 


the fundamental question here is whether an excep- 
tion should be engrafted on the general rule—which 
is statutory in this jurisdiction—that where a de- 
fendant takes the stand the prosecutor may question 
him concerning prior convictions, in an effort to 
attack his credibility. ... 

Since the rule is statutory in the District of Co- 
lumbia, there may be real doubt as to our power 
to create such an exception. Certainly, we cannot 
evolve an exception not in harmony with the basic 
purpose and reasoning of the legislation. 


89 U.S. App. D.C. at 357, 192 F.2d at 605 (Footnote 
omitted). 

This Court has already held that section 305 lodges no 
discretion in the trial judge to prevent impeachment by 
prior convictions. In Murray v. United States, supra, 
this Court held that 


the remoteness of the convictions affected only the 
weight to be given to them as evidence, and was for 
the jury, who would in connection therewith consider 
other relevant testimony, including defendant’s state- 
ment that since 1911 he had not been in any trouble. 


53 App. D.C. at 125, 288 Fed. at 1014. To alleviate any 
possible unfairness to a witness when he is asked about 
convictions that occurred long or ago or in his youth, 
this Court holds that the witness may give a brief ex- 
planation of the circumstances of the conviction. United, 
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States v. Boyer, 80 U.S. App. D.C. 202, 150 F.2d 595 
(1945) ; see Mas v. United States, 80 U.S. App. D.C. 228, 
151 F.2d 32, cert. denied, 326 U.S. 776 (1945). This 
Court has indeed been aware of the possible prejudice to 
a defendant-witness from evidence of his prior con- 
victions. The holding in Boyer was partly based on the 
possibility that when the impeached witness is the de- 
fendant, the prior conviction might have “some tendency 
in the minds of the jury to prove his guilt of the crime 
for which he is then on trial’.” 80 U.S. App. D.C. at 202, 
150 F.2d at 595. Significantly, although Boyer leaves 
the extent of the explanation to be permitted in the dis- 
cretion of the trial judge, there is not the slightest inti- 
mation in the opinion that the judge might have discretion 
to exclude evidence of the conviction itself. 

In holding that an accused may be impeached as any 
other witness, this Court follows the rule in the federal 
courts generally and in the states.’ We have found no 
ease or statute exempting a defendant from the rule that 
prior convictions may be introduced to impeach his 
credibility as a witness. The majority opinion in this 
ease refers to statutes in England and Pennsylvania 
which preclude questioning an accused about his prior 
convictions. However, in Pennsylvania at least, while the 


? Reagan v. United States, 157 U.S. 301 (1895) ; Weiner v. United 
States, supra; MacKnight v. United States, 263 Fed. 832, 840 (1st 
Cir.), cert. denied, 253 U.S. 493 (1920) ; Gordon v. United States, 
supra; Fitzpatrick v. United States, 178 U.S. 304, 316 (1900) (dic- 
tum) ; People v. David, 12 Cal. 2d 639, 86 P.2d 811, 814 (1939) ; Peo- 
ple v. Richardson, 74 Cal. App. 2d 528, 169 P.2d 44, 51-52 (Dist. Ct. 
App. 1946); Bowland v. People, 136 Colo. 57, 314 P.2d 685 (1957) 
(en banc), cert. denied, 355 U.S. 934 (1958) ; Routa v. People, 117 
Colo. 564, 192 P.2d 436, 440 (1948) (en banc); State v. Owen, 73 
Idaho 394, 253 P.2d 203 (1953); State v. Markuson, 261 Minn. 
515, 113 N.W.2d 346 (1962); Parrish v. State, 236 Miss. 872, 112 
So.2d 548 (1959); State v. Swisher, 364 Mo. 157, 260 S.W. 2d 6 
(1953) (en banc); State v. Cooper, 10 N.J. 532, 92 A.2d 786, 
797-98 (1952); State v. Jones, 57 N.J. Super. 260, 154 A.2d 640 
(1959); Sullivan v. State, 333 P.2d 591, 596 (Okl. Cr. Ct. App. 
1958) ; Coslow v. State, 83 Okl. Crim. 378, 177 P.2d 518 (1947); 
State v. Friedman, 124 W. Va. 4, 18 S.E. 2d 653 (1942). 
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prosecutor may not inquire about such convictions on 
cross-examination of the accused, he may introduce rec- 
ord proof of the convictions against a defendant as 
against any other witness. E.g. Commonwealth v. Butler, 
405 Pa. 36, 173 A.2d 468, 474, cert. denied, 368 U.S. 945 
(1961) ; Commonwealth ex rel. Fritchman v. Ceraul, 193 
Pa. Super. 7, 168 A.2d 311, 314 (1960). 

Courts in many states having statutes phrased the same 
as section 305 have held, as did this Court in Murray v. 
United States, supra, that a cross-examiner has an abso- 
lute right to introduce proof of a prior conviction and 
that the circumstances surrounding the conviction are for 
the jury to consider in determining its weight, rather 
than for the judge in determining admissibility in the 
first instance. E.g., State v. Robington, 187 Conn. 140, 
75 A.2d 394 (1950), Conn. Gen. Stat. Ann. § 52-145; 
People v. Buford, 396 Ill. 158, 71 N.E. 2d 340 (1947), 
Ill. Ann. Stat. ch. 38, § 155-1; State v. Farmer, 84 Me. 
436, 24 Atl. 985 (1892), Me. Rev. Stat. Ann. tit. 16, 
$56; State v. Bezemer, 169 Wash. 559, 14 P.2d 460 
(1932), Wash. Rev. Code Ann. § 5.60.040; cf. Cousins v. 
State, 230 Md. 2, 185 A.2d 488 (1962); State v. Flack, 
77 S.D. 176, 89 N.W.2d 30 (1958). Cases in many other 
states refer to the right of the prosecution to introduce 
proof of prior convictions, although the statute inter- 
preted provides that the conviction “may” be used to im- 
peach. E.g., Bowland v. People, supra, 314 P.2d at 688; 
State v. Kleier, 69 Idaho 491, 210 P.2d 388, 391 (1949) ; 
People v. DiPaolo, 366 Mich. 394, 115 N.W. 2d 78 (1962) ; 
State v. Cooper, supra; State v. Jones, supra; Sullivan v. 
State, supra; Coslow v. State, swpra. Some cases speak 
of the right of the jury to consider the defendant’s con- 
victions. E.g. Parrish v. State, supra; Commonwealth 
v. Butler, supra. 

In its opinion in the instant case, the majority relies 
heavily on the word “may” in section 305 to support its 
conclusion that Congress has left room for a judicial 
exception. However, as Judge Danaher points out in his 
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partial dissent, the word “may” logically must refer to 
the option of the person conducting the cross-examina- 
tion.* It would be absurd to require a party to impeach 
a witness at all, or to impeach him by any particular 
means. As demonstrated above, this Court has twice held 
that the language of section 305 permits of no such excep- 
tion. Richards v. United States, supra; Bostic v. United 
States, supra.’ 

Furthermore, the majority opinion speaks variously of 
convictions after waiver by the Juvenile Court and of con- 
victions of defendants generally. It is unclear whether 
the discretionary rule announced is intended to apply to 
all convictions of defendants, to convictions of defendants 
after waiver by the Juvenile Court, to all convictions of 
all witnesses, both Government and defense, or to con- 
victions of all witnesses after waiver. Logically, any 
exceptive rule would affect all witnesses in both civil and 
criminal cases, since the statute applies generally to all 
persons who have been convicted of crime. With all due 
respect for the majority opinion, there is absolutely no 
authority known to appellee for completely exempting a 
eriminal defendant from a method of impeachment ap- 
plicable to other witnesses. The cases cited above dem- 


8 Cf. The Elmo Division of Drive-X Company, Inc. v. Dixon, No. 
18559, February 11, 1965, slip op. at 6 n.4: “A provision that the 
Commission ‘shall’ reopen would make no sense at all: reopening is 
meant to be discretionary with the Commission ... . We think it 
more likely that the language means the Commission may reopen 
any order if it chooses, and if it does so, it shall proceed in the 
manner detailed in the statute.” 


°In the Richards case, Judge Fahy, dissenting on the ground that 
a pardon effectively wipes out a conviction, referred to “the right” 
of the Government to use a conviction to impeach a defendant. 89 
US. App. D.C. at 365, 192 F. 2d at 613. This Court has said that 
section 305 provides that “the conviction of a ‘crime’ shall be com- 
petent evidence to affect the credibility of the witness.” Clawans 
v. District of Columbia, supra, 61 App. D.C. at 299, 62 F. 2d at 
384 (Emphasis added). And in Colter v. Einbinder, 184 F. Supp. 
523 (D.D.C. 1960), the court held that while evidence of arrests 
and drunk convictions could not be introduced at a compensation 
hearing, convictions of crime “shall be admissible. . . .” 
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onstrate that in the states, in the federal courts, and in 
the District of Columbia until this case, a defendant is 
treated as any other witness. The majority opinion ad- 
verts to McCormick, a Uniform Rule of Evidence, and 
Rule 106 of the Model Code of Evidence. These represent 
a view that attempts to protect a defendant from possible 
prejudice; however, they do not reflect any law in effect 
today. Although the ancient rule disqualifying convicted 
felons from testifying has everywhere been abrogated, 
the fact of conviction of crime has been thought to bear 
so strongly on whether the witness should be believed that 
a cross-examiner everywhere may, if he wishes and if 
he is aware of the conviction, bring it to the attention of 
the jury. When this Court held that a subsequently par- 
doned conviction could be inquired about, it based its de- 
cision on the belief that 


on the whole .. . the ends of justice will be better 
served by permitting the prosecutor to bring out the 
facts concerning the defendant’s previous conviction 
in a case of this sort than by endeavoring to keep the 
fact of such a conviction from the jury. The latter 
will, after all, have before it not only that fact but 
also the defendant’s [explanation in mitigation]. If 
the general rule permitting impeachment of a de- 
fendant is valid, and we are bound so to consider 
it, then we think it follows that we should not create 
an exception in cases of the present sort. 


Richards v. United States, supra, 89 U.S. App. D.C. at 
359, 192 F.2d at 607-08. 

Finally, we submit that even if section 305 could be 
read to authorize a judge to exclude evidence of certain 
convictions, such a rule would have little practical utility. 
Convictions that would be excluded by a judge as too 
remote or as having occurred in the witness’ youth would 
be disregarded or given little weight by the jury. Con- 
victions highly probative of the witness’ credibility would 
of course be admitted by the judge in what would be a 
sound exercise of his discretion. The majority opinion 


10 


does suggest that a trial judge might exclude evidence 
of such a conviction if he believes it “more important 
to the search for truth in a particular case for the jury 
to hear the defendant’s story than to know of a prior 
conviction.” Slip op. at 10-11. We do not understand 
precisely what is meant by this. If the prior conviction 
would substantially discredit the witness’ testimony (for 
example, if it were for perjury), certainly the jury should 
be made aware of the conviction to enable it to view the 
witness’ testimony in the proper perspective. A defend- 
ant deserves no greater opportunity for credence than 
any other witness. Before the appearance of the majority 
opinion in the instant case, a prospective witness in the 
District of Columbia knew that evidence of his prior 
convictions of felonies and misdemeanors which were 
final and not pending on appeal ™ could be used by the 
prosecution to impeach him when he testified. Whether 
such convictions may be introduced now rests in the dis- 
eretion of the particular trial judge. To borrow a phrase 
coined by McCormick in a similar context, “Thus does the 
serpent of uncertainty crawl into the Eden of trial admin- 
istration.” McCormick, supra, at 90-91. 


CONCLUSION 


While we recognize that in most matters a trial judge 
has a broad discretion in permitting cross-examination, 
we submit that previous decisions of this Court, especially 
the Richards, Boyer, and Murray cases, and the clear 
weight of authority in this country hold with Judge 
Danaher that a judge has no power to prevent cross- 
examination of a witness regarding his prior convictions 
of crime. Even less has a judge power to treat a de- 
fendant differently from other witnesses. Because of 
the importance of this question to the administration of 


10 Bostic v. United States, supra. 
11 Campbell v. United States, supra. 
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justice in the District of Columbia and because neither 
side has yet had an opportunity to be heard on this 
issue, we strongly urge this Court to rehear argument 
and to reconsider its opinion in this case. 


Respectfully submitted, 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
CAROL GARFIEL, 
Assistant United States Attorneys. 
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QUESTIONS PRESENTED 


1. Where a Juvenile Offender is tried in the United States 
District Court for the District of Columbia, pursuant to a “waiver 
of jurisdiction" by the Juvenile Court, and is then penvenced under 
the Federal Youth Corrections Act, is his conviction admissible in 
evidence against him when later, as a defendant in a criminal trial, 
for a similar crime, he takes the stand in his own defense? 

2. Where a person is arrested and not taken directly to the 
police station or to a commissioner, but is questioned on the “scene 
of the crime", can the confession obtained in the course of puch 
questioning be admitted without a prior determination by the trial 
court as to the reasonableness of the action taken, and the protection 

of the rights ofthe accused by the interrogators? 

3. Was the verdict of the jury against the weight of the 
evidence, in that a reasonable man could not, from the evidence 


presented, find guilt beyond a reasonable doubt? 
POINTS ON APPEAL 


1. The District Court erred in admitting into evidence the 
prior conviction of the Defendant for housebreaking and larceny, "for 
purposes of impeachment". 


With regard to point number 1 reference is made to the 


following pages of the transcript of proceedings in the District Court: 


65-72. 

2. The District Court erred in admitting the alleged 
confession of the Defendant without first inquiring into the 
reasonableness of interrogating the Defendant on the scene of the 
alleged crime, before taking the Defendant before a magistrate. 

With regard to point number 2, the Court of Appeals is 
directed to pages 24-26 and 50-63 of the transcript of proceedings 
before the District Court. 

3. The District Court erred in admitting the alleged 
confession of the Defendant without first determining whether Defen- 
dant was offered the assistance of counsel, or warned that his 
‘statement is usable against him and he need say nothing to the police, 
prior to his being questioned, 


With regard to point number 3, the Court of Appeals is 


' directed to pages 24-26 and 50-63 of the transcript of proceedings 


before the District Court. 

4. The District Court erred in not granting the Defendant 
a judgment of acquittal in view of the paucity of the evidence 
against him. 

With regard to point number 4, reference is had to pages 
3-46, and pages 54 and 73-77 of the transcript of proceedings 


before the District Court. 
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STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT 


A. 


THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN NOT 
FIRST DETERMINING, IN A HEARING OUT OF THE PRESENCE ~ 
OF THE JURY, THE CIRCUMSTANCES SURROUNDING THE 
EXTRACTION OF THE ALLEGED CONFESSION. 


1. Mallory v. United States and the Coor case. 


2. The Related Problem: Right to Counsel and Fair 
Warning. 


3. Conclusion 


APPELLANT'S FORMER CONVICTION WAS INADMISSIBLE IN 
EVIDENCE FOR PURPOSES OF ‘IMPEAC We 


1. Introduction 
2. The Defendant Was, at the Time of His Earlier 


Conviction, a Juvenile, Under the Protection of 
District o£ Columbia Code (1961) Section 11-915. 


(a) The Effect of "Waiver" Under Section 11-914. 
(b) Construction of Section 11-915. 
(c) Conclusion. 


THE CASE AGAINST APPELLANT WAS INSUFFICIENT TO SUPPORT 
A VERDICT OF "GUILTY BEYOND A REASONABLE DOUBT". 


CONCLUSION 


iv 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CHARLES M, LUCK 
Appellant 
Ve No. 18,408 
” UNITED STATES OF AMERICA 
Appellee : 
BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is founded on Section 11-321, 


District of Columbia Code (1961) as amended (1964), as an appeal 


° 
from a criminal conviction in the United States District Court for 


the District of Columbia, jurisdiction for which is derived from the 
_ provisions of Title 11, chapter 3, of the District of Columbia Code 
(1961). 


STATEMENT OF THE CASE 


In the evening of June 8, 1963, the Greystone Laundry, at 
2216 8th Street, Northwest, in the District of Columbia, was allegedly 
-~ entered, its soft drink dispensing machine broken into, and an undis- 
closed amount of money taken. (Tr. 3-5). The Defendant, pppeliant 


here, was arrested near or at the site of the laundry, taken inside 
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and questioned by the arresting officer and other police there. 

(Tr. 19-20, 24-25, 50-51). He also was searched, and approximately 
$8.00 was found in his possession - $2.00 in paper money, and the 

rest in coin. (Tr. 21-22). Appellant, in response to questioning, 
made a statement which, for the purposes of this Appeal, only, will be 
called a confession. (Tr. 24-26). This confesstion contained the fact 
of breaking into the machine, and the manner in which the entry into 
and exit from the building were accomplished: through a fan duct, 
down a pipe from the fan duct to the floor, and then back up the 

pipe through the fan duct to the outside of the building. (Tr. 26). 
It was this mode of entry and exit which forms the major element of 
the case for the United States of America against the Appellant. 

The Laundry subscribes to a burglar alarm system, which 
system is serviced by Federal Engineering Company, Inc. (henceforth 
called Federal). (Tr. 10-12). This burglar alarm was so set up that 
once a contact was broken in the building, a signal would be received 
at the central station of Federal. A guard would then be dispatched 
to the scene, and the police would be notified. No sound, however, 
was produced by this alarm on or around the premises of the Laundry. 
(Tr. 10-11, 13-15). The contact could be broken by a jarring of a 
door if such jarring caused the door to open approximately two inches, 
although an attempt to open a door without so moving it would probably 


not cause the contact to be broken. (Tr. 15). Only the doors in the 
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Building were so wired as to cause the alarm to sound, Neither the 
fan duct nor the ceiling or walls around any other opening were so 
wired, (Tr. 13-14). There is no evidence that the Appellant tried 
any door in the building, nor was any such evidence sought by the 

* police. The only attempt to obtain fingerprints was with regard to 


the broken-into machine itself, and that attempt was unsuccessful. 


(Tr. 36). 
The Greystone Laundry has two 36-inch fans, approximately 
9-10 feet from the floor of the building, in the wall near the ceiling. 


(Tr. 7). The blades of the fans are approximately 6 to 8 inches wide. 


(Tr. 7). From these fan openings down to the floor there are pipes, 

which carry cold water and steam under pressure. (Tr. 8). | 
At 10:04 P.M. on the night of June 8, 1963, the Federal 

central office received a signal from the Greystone Laundry, indi- 


cating that a contact in the burglar alarm system had been broken. 


(Tr. 12, 13). The police were informed and a guard was dispatched 
from the central office of Federal at approximately 10:09 P.M, The 
arresting officer, and a companion, were in the neighborhood in an 
unmarked "cruiser" on regular assignment, when they received the call 
to investigate the suspected housebreaking at the Greystone Laundry. 


(Tr. 17, 44-45). It was alleged at trial that the arrest toox place 


in the following manner, (Tr. 18-20,. Testimony by the arresting 
officer on direct examination 


A. Upon arriving at the location, I alighted from the 


(Tr. 
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cruiser and went alongside this junk yard which is 
right adjacent to the Greystone Laundry, looked up on 
the roof and observed a figure there. At this parti- 
cular time I went over the fence where the junk yard 
is located and there was a small ladder, alongside 
this roof, which is adjacent to the Greystone Laundry. 
I proceeded up the roof -- up the ladder to the roof, 
the first of a series of two roofs, and made a search 
of the first roof I came to, with negative results. 
Then went to the second roof and conducted a search 
and found the defendant in an exhaust. 


A. That is directly over the Greystone Laundry, sir. 
A. I placed him under arrest at that particular point. 
Q. Where if anywhere did you take him? 

A. .e. There were some officers in the rear and a 
colored fellow came along with a large ladder which we 
placed against the building and took him down to the 
alley. 

Q. Do you happen to know that person’s name? 

A. No, sir. 

Q. Did you take his name? 

A. No, sir. 

Q. What did you do? 


A. I put him in the cruiser and drove around to the 
front of the laundry. 


27, Testimony of Arresting Officer on Cross-examination): 
Q. You have said that you found this defendant on 
the roof of the laundry. Did you take hin, having 


arrested him, down the ladder which you went up? 


A. No, sir; a different ladder. 
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Q. And where did the ladder come from that you took 
him down? 


A. Some fellow passing by in the alley, I requested if 
he could find me a ladder, which he did do. — 


Just some fellow passing in the alley? 
Yes, sir. 
You don't know his name? 


No, sir, I don't. 


Q. Were there not officers both in front and back 
at that time? 


A. Yes, sir, there was. 


Q. And yet you asked a passerby in the alley to provide 
you with a ladder to go down? 


A. Yes, sir. 


The arresting officer was a detective, working out of the 


13th Precinct. (Tr. 16). 

The defendant was arrested between 10:04 and 10: 30 P.M., 
and was taken to the police station to be “booked” at approximately 
10:45 P.M. (Tr. 48-49, 16-17, 82). 

At trial, after timely objection was made, the Deeendanee 
‘Appellant's alleged confession was introduced into eutaencct (Tr. 24- 
25). There was no voir dire hearing on the issue of a possible 
Mallory rule violation, although the presiding Judge ruled that such 
violation was "certainly" not involved here, and that the admission 


was, in any case, part of the res gestae. (Tr. 25). This alleged 
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confession was testified to by the arresting police officers, but the 


prosecution did not ask the guard from Federal, who was on the scene 


with the police, to testify to the making or details of the confes- 


sion. (Tr. 73-77). 

When the Defendant took the stand on his own behalf, and 
was subjected to cross-examination, the United States introduced the 
prior arrest of the Defendant of the crime of housebreaking and 
larceny, and his conviction of Grand Larceny, for purposes of ‘“im- 
peachment‘’, over timely objection by counsel for the Defendant (Tr. 
65). This prior conviction resuited from a plea of guilty by the 
Defendant, then a minor, after the Juvenile Court had "waived" juris- 
diction over him, and the Defendant was then sentenced under the 
Youth Corrections Act (Tr. 65-67). The trial court held that this 
prior conviction was admissible. (Tr. 71). 

On November 21, 1963, Defendant was found guilty of both 
larceny and housebreaking by the jury. (Tr. 96). 

STATUTES AND RULES OF COURT INVOLVED 
(in pertinent part) 
CONSTITUTION OF THE UNITED STATES OF AMERICA 
SIXTH AMENDMENT 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
jury of the State and district wherein the crime shall 
have been committed, which district shall have been 


previously ascertained by law, and to be informed of 
the nature and cause of the accusation; to be confronted 
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with the witnesses against him; to have compulsory 
process for obtaining Witnesses in his favor, and to 
have the assistance of Counsel for his defense. 


DISTRICT OF COLUMBIA CODE (1961) 
Section 11-901 


There is hereby created and established in and for the 
District of Columbia a court to be known as “The 
Juvenile Court of the District of Columbia’. — 


Section 11-902 


The purpose of this subchapter is to secure for each 
child under its jurisdiction such care and guidance, 
preferably in his own home, as will serve the ‘child's 
welfare and the best interests of the state; to conserve 
and strengthen the child's family ties whenever possible, 
removing him from the custody of his parents only when 
his welfare or the safety and protection of the public 
cannot be adequately safeguarded without such removal; 
and when such child is removed from his own family, to 
secure for him custody, care, and discipline as nearly 
as possible equivalent to that which should have been 
given by his parents. 


Section 11-903 


This subchapter shall be liberally construed to ac- 
complish the purpose herein sought. 


Section 11-906 


(a) This subchapter shall apply to any person under the 
age of 18 years - 


(1) Who has violated any law; or has violated any 
ordinance or regulation of the District of 
Columbia; ... 


(b) When used in this subchapter - 


(1) The words "the court" means the Juvenile 
Court of the District of Columbia; 
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need of such care as is given in such schools; 
or to a qualified suitable private institution... 


(3) Make such further disposition of the child 

as may be provided by law and as the court may 
deem to be best for the best interests of the 
child: Provided, that nothing herein shall be 
construed as authorizing the removal of the child 
from the custody of his parents unless his welfare 
and the safety and protection of the public can 
not be adequately safeguarded without such removal. 


Whenever a child is committed by the court to custody 
other than that of his parent, the court may, after givir 
the parent a reasonable opportunity to be heard, adjudge 
that such parent shall pay in such manner as the court 
may direct such sum as will cover in whole or in part 
the support of such child... 


Whenever the court shall commit a child to any instituti: 
or agency, it shall transmit with the order of commit- 
ment a summary of its information concerning such child. 


No adjudication upon the status of any child in the 
jurisdiction of this court shall operate to impose any 
of the civil disabilities ordinarily imposed by con- 
viction, nor shall any child be deemed a criminal by 
reason of such adjudication, nor shall such adjudication 
be deemed a conviction of a crime, nor shall any child 
be charged with or convicted of a crime in any court, 
except as provided in Section 11-914. The disposition 
of a child or any evidence given in the court shall not 
be admissible as evidence against the child in any 
case or proceeding in any other court, nor shall such 
disposition, or evidence or adjudication operate to 
disqualify a child in any future civil-service examina- 
tion, appointment, or application for public service 
under either the Government of the United States or 

of the District of Columbia. 


Section 14-305 


No person shall be incompetent to testify, in either 
civil or criminal: proceedings,by reason of his having 
been convicted of crime, but such fact may be given in 
evidence to affect his credit as a witness, either upon 
the cross-examination of the witness or by evidence 


allunde; ... 


FEDERAL YOULH CORRECTIONS ACT (18 U.S.C.A. Sec. 5005 et seq.) 


Section 5010 


(a) If the court is of the opinion that the youth 
offender does not need commitment, it may suspend 
the imposition or execution of sentence and place the 
youth offender on probation. 


(b) If the court shall find that a convicted person 

is a youth offender, and the offense is punishable 

by imprisonment under applicable provisions of law other 
than this subsection, the court may, in lieu of the 
penalty of imprisonment otherwise provided by law, 
sentence the youth offender to the custody of the 
Attorney General for treatment and supervision pursuant 
to this chapter until discharged by the Division as 
provided in Section 5017(c) of this chapter; or 


(c) If the court shall find that the youth offender 
may not be able to derive maximum benefit from treat- 
ment by the Division prior to the expiration of six 
years from the date of conviction it may, in lieu of 
the penalty of imprisonment otherwise provided by law, 
sentence the youth offender to the custody of the 
Attorney General for treatment and supervision ... 


(d) If the court shall find that the youth offender 
will not derive benefit from treatment under subsection 


(b) or (c), then the court may sentence the youth 
offender under any other applicable penalty provision. 


Section 5006 
As used in this chapter - 


(e) “Youth offender" means a person under the age of 
twenty-two years at the time of conviction; 


Section 5023 


eee ere e080 


(c) Nothing in this chapter shall be construed in any 
wise to amend, repeal, or affect the provisions of the 
Juvenile Court Act for the District of Columbia. 


Section 5024 


This chapter shall apply ... to youth offenders convicted 
in the District of Columbia of offenses under’ any law 

of the United States not applicable exclusively to 

such District, and to other youth offenders in the 
District to the extent authorized under Section 2025. 


FEDERAL RULES OF CRIMINAL PROCEDURE (18 U. S.C. A. ) 
Rule 5 


(a) An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest without 
a warrant shall take the arrested person without 
unnecessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered to 
commit persons charged with offenses against the laws 
of the United States. When a person arrested without 

a warrant is brought before a commissioner or other 
officer, a complaint shall be filed forthwith. 


(b) The commissioner shall inform the defendant of the 
complaint against him, of his right to retain counsel 
and of his right to have a preliminary examination. 

He shall also inform the defendant that he is not 
required to make a statement and that any statement made 
by him may be used against him, The commissioner shall 
allow the defendant reasonable time and opportunity to 
consult counsel and shall admit the defendant to bail 

as provided in these rules. 


(c) eee ee ce 
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STATEMENT OF POINTS 
1. The conviction of a juvenile offender of a crime in 
the United States District Court for the District of Columbia is 
inadmissible in evidence against that person in a later trial as a 


“eonviction” under the provisions of District of Columbia Code (1961) 


Section 14-305, because of the protective provisions of District of 


Columbia Code (1961) Section 11-915. 

2. Whenever the defendant in a criminal case is alleged to 
have "confessed" to the crime charged, and this “confession” was made 
‘prior to the time the defendant was taken before a commissioner and 
‘not en route to the police station and not during such delay as is 
‘caused by the administrative process in preparation for presentation 
to the commissioner, the trial court must determine, in a hearing 
out of the jury's presence, whether such "confession" was obtained 
during a period of ‘ynreasonable" delay between arrest and presentation 
to the commissioner. 

3. A person arrested for the commission of a crime must be 
informed of his rights by an interrogator or another official, prior 
to interrogation, and must be informed that he need not make a state- 
ment and that he has a right to representation by counsel. 

4. A conviction of a crime should rest on substantial 
evidence, and not the mere supposition that a person probably committed 


the crime. 
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SUMMARY _OF ARGUMENT 


Charles M. Luck, Appellant herein, was convicted of house- 
breaking and larceny largely on the basis of an alleged confession 
supposedly obtained without any coercion, and “bad man" evidence 
arising out of the introduction of a prior conviction of Appellant 
of the crime of Grand Larceny. There was no other evidence which could 
‘connect the Appellant to the crime except the stories of the arresting 


officers. There is little evidence as to the manner in which the 


"confession" was obtained, much less why the police did not repair 


first to the station and thence to the commissioner before taking 
the defendant onto the “scene of the crime”, Nor was there any 
attempt on the part of the Trfal Court to ascertain the facts sur- 
rounding the alleged confession out of the hearing by the jury. 
Such hearing is required by law, and should have been required by the 
Trial Court. 
The prior conviction of Charles Luck should not have been 

‘admitted into evidence, because such conviction is Paeomerent and 
irrelevant to the case. Although past convictions of crime may be 
‘brought up to impeach the credibility of a witness, the conviction 
of juvenile offender is not deemed a conviction of a coins Since 
» Appellant was a juvenile offender, and was tried as such, albeit in 

the District Court, his conviction of Grand Larceny could not be 


admitted into evidence against him because it was not a "conviction 


of crime”. 


The evidence against the Appellant was both flimsy and 


fantastic. In short, Appellant entered a laundry through an opening 
in its wall, near the ceiling, and broke into a soft drink dispensing 
machine. He then left the premises the same way. This entrance 

and exit were through a part of the building unprotected by a burglar 
alarm. There is no evidence that Appellant was near any place that 
was wired to set off such alarm. Yet it was the alarm that brought 
the police to the Laundry, and brought on the arrest of the Appellant. 
There is a strong suggestion in the case for the United States that 
Appellant, known to the police as a former juvenile offender, was the 
logical choice to arrest for a crime which was otherwise insoluble - 
whether there was or was not reasonable ground for thinking him guilty 


of such crime. 


ARGUMENT 
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN NOT FIRST 
DETERMINING, IN A HEARING OUT OF THE PRESENCE OF THE JURY, 
THE CIRCUMSTANCES SURROUNDING THE EXTRACTION OF THE 
ALLEGED CONFESSION. 

The relevant facts as presented to the trial courts are as 
follows: Appellant was arrested by a detective and was taken in the 
‘detective's"cruiser" to the front of the Greystone Laundry. He was 
taken inside and confronted with the alleged evidence of his crime, a 


broken soft-drink machine, and, after he was interrogated, he made 


a statement to the police. He was then taken to the police station 
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and booked". This statement, or confession, was introduced at the 
trial, over the timely objection of defense counsel. There was no 
evidence before the Trial Court, which showed why the police did not 
take the accused directly to the police station for booking and for 
his presentation to the commissioner. There was also no evidence 
to show whether Appellant was informed of his right to remain silent 
in the face of police questioning, or of his right to counsel; nor 
is there anything to show that the Appellant asked for and “os refused 
‘counsel during or prior to his interrogation. Because this alleged 
confession was a major element in the otherwise sparse case prepared 
against the Appellant, the admission of this confession into evidence 
was of great importance to his conviction. 

1. Mallory v. United States and the Coor 

case. 

In Mallory v. United States, 354 U.S. 449 (1957) it was held 
that a confession obtained during a period of “unreasonable” delay 
between arrest and appearance of the accused before the commissioner 
is inadmissible as evidence against that accused. Of course, if the 
confession is spontaneous, and is made within a relatively short 
period of time after the arrest, the subsequent delay before appear- 
ance before the commissioner is of no importance in Recermining 
admissibility of that confession. United States v. Mitchell, 322 


U.S. 65 (1944). 


Whether the delay is "unreasonable" does not depend upon 


She 


te 
a measure of time, but rather on what is reasonable in the light of 


police routine and procedures. Metoyer v. United States, 250 F(2d) 30, 


102 U.S. App. D.C. 62 (1957); Naples v. United States, 307 F(2d) 618, 
113 U.S. App. D.C. 281 (1962); Muschette v. United States, 322 F(2d) 

5 989, 116 U.S. App. D.C. 239 (1963); Jones v. United States, 

» F(2d) » (D.C. Cir. nos. 17688-17692, July 16, 1964). The 
delay during the time it takes to write down and sign a confessions 

> for example, is not “unreasonable” when the confession, itself, was 

” “threshold”, Muschette, supra. But delay for the sole purpose of 

_ eliciting a confession is not “yeasonable*’ under this rule. As was 

, said by this Court in Jones v. United States, supra: : 


Some delay for the purpose of questioning an arpested 
person to determine whether he should be held or 
released has sometimes been thought “necessary”. But 
this assumes someappropriate purpose for the delay other 
than obtaining a confession, as in Metoyer ve United 
States, ... and Heideman v. United States, ... where 
“inquiry to make sure that the police were not charging 
the wrong persons (Heideman at 130) seemed appropriate. 
(Slip opinion at p. 5) 


The above statement finds ample support in the opinion of 
the Supreme Court in Mallory, supra: 


The requirements of Rule 5(a) is part of the procedure 
devised by Congress for safeguarding individual rights 
without hampering effective and intelligent law enforce- 
ment. Provisions related to Rule 5(a) contemplate a 
procedure that allows arresting officers little more 
leeway than the interval between arrest and the ordinary 
administrative steps required to bring a suspect before 
the nearest available magistrate. (Mallory v. United 
States, supra, at p. 453 -- emphasis added). 


The case at bar involved neither a spontaneous "“threshold* 


confession, nor only that period of delay during which the “ordinary 
N ‘ 
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administrative steps required to bring a suspect before the nearest 
available magistrate” were taken. The confession was a direct 

result of questions asked, not on the way to the police station, but 
during a full-scale confrontation at the alleged "scene of the crime". 
Until the Defendant was taken to the police station and thence to the 
commissioner, that Defendant had no way of knowing of his rights as 
an accused unless he was informed of them by the interrogator. It is 
this imparting of information, as well as the scruitiny into the manner 
of arrest and interrogation, which makes the hearing before the 
commissioner so important. Federal Rules of Criminal Procedure, 


Rule 5(b). 


To safeguard the rights of the accused under the Mallory 


decision, this Court held in Coor v. United States, 325 F(2d) 1014 
(D.C, Cir. 1963) that, whenever the question of admissibility of a 
confession under the Mallory rule arises, the Trial Court must hold a 
‘hearing, out of the jury's presence, to inquire into the circumstances 
of that confession: 

We think that a hearing was required to determine 

the admissibility of the incriminating statements 

admitted in evidence ... We are further of the 

opinion that any lack of a specific request for 

a Mallory hearing at the time the statements were 

offered in evidence did not eliminate the need for 

such hearing out of the presence of the jury. 

(F(2d) at 1015-1016). 

The Prial Court did not hold a hearing, out of the jury's 


presence, to determine whether the confession was, or was not admis~ 


sible. The Trial Court examined only the time factor involved in the 


-18- 


interrogation and alleged confession, and held that the confession 
+ was admissible as res gestae, and that it was not a Mallory problem. 
»This was in direct conflict with the statements of this Court that 
the time factor is not determinitive of the issue. Metoyer v. United 
‘ States, supra; Muschette v. United States, supra; Jones v. United 
” States, supra. For this reason, the conviction of Appellant,’ from 
|, which this appeal is taken, should be reversed and remanded, with 
) instructions that the Trial Court determine the admissibility of the 


confession according to the rules of the Coor and Mallory cases, 
* supra. 


2. The Related Problem: Right to Counsel 
and Fair Warning. 


The rule of the Coor case, supra, should be applied to the 


v 


case at bar for the further reason that there is no evidence to show 
" whether the Appellant received fair warning, prior to the interrogation, 
_ that he might remain silent in the face of police questioning, and that 
,he might have the assistance of counsel before making any statement. 
Nor is there evidence to show whether the accused requested and was 
denied counsel during this critical time. Had the accused been taken 
*before the commissioner promptly, he would have learned of these rights 
under the provisions of Federal Rule of Criminal Procedure 5(b). Had 
~he known of his rights, he might have exercised them. : 
7 In Escobedo v. Illinois, U.S. » 32 L.W. 4605 
. (June 22, 1964), the Supreme Court of the United States held that an 


) accused person, who is being interrogated by the police, has a right 
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F to the assistance of counsel during the interrogation. The denial of 
that right vitiates the evidentiary use of any confession obtained 
¥ furing that interrogation: 
We... hold that when the process shifts from investi- 
gatory to accusatory - when the focus is on the accused 
and its purpose is to elicit a confession - our adver- 
sary system begins to operate, and, under the circum- 
stances here, the accused must be permitted to consult 
with his lawyer. (L.W. at 4609). 
The Escobedo case involved a denied request by the accused 
to see his attorney. However, in the light of Carniey v. Cochran, 369 
11.8. 506 (1962), the Escobedo case cannot be seen to make the right 
- to counsel turn on the accused's request, alone. In Carnley, the 
Supreme Court made it clear that "the right to be furnished counsel 
does not depend upon a request", when the accused does not even know 
of that right. 369 U.S. at 513. Without knowledge of his right to 
counsel at that time, the accused cannot be seen to have waived it 
by not requesting it. Johnson v. Zerbst, 304 U.S. 458, (1938); United 
States v. Lavelle, 306 F(2d) 216 (2d Cir. 1962); Naples v. United 
, States, supra; and Cf. Massiah v. United States, U.S. 
32 L.W. 4389 (May 18, 1964; and see dissent at 4391); Killough Vv. 
United States, F(2d) (D.C, Cir. No. 17,960, June 4, 1964). 
The Appellant, then, had a right to counse? during the time 


of his interrogation, and cannot be deemed to have waived it by silence 


\ unless he can be shown to have known of that right. If the interro- 


gating officer did, in fact, inform the Appellant that he might remain 
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silent, and obtain advice of counsel, before making any statement 

to the police, and if, after that, the Appellant did not request 
counsel, and did make 2 statement to the police, admitting guilt, 

+ then the law was fully complied with in tuis regard, However , if the 
Appellant was not informed of his right to counsel and of his privilege 
to remain silent, and was interrogated before he knew of such right, 
his uncounseled statement to the police cannot be admitted in evidence 
against him, In such a case as this, there is a denial of the right 

to counsel in the very refusal of the police to inform the Appellant 
of that right, and to give him a chance to waive it, or exercise it, 


before making a statement, The decisions in Escobedo and Carnley, 


aed 


supra, read together, place the duty on the interrogating policeman 


to give the accused an opportunity to exercise his rights to counsel 
and silence. This includes the duty to inform the accused of these 
tights. If that duty is not fulfilled, and the accused is not afforded 
counsel, the confession obtained during the interrogation must be 
excluded unless it can be shown that there was an intelligent waiver 
io£ the accused's right to counsel. 

In further support of the above argument is the decision 
‘by this Court in Naples v. United States, supra. In that case, the 
‘accused was arrested and, after having been apprised of his privilege 
of silence, made what this Court held to be a "threshold" confession. 
Subsequent to the confession, the police requested that the accused 


lead them to the “scene of the crime" in order to re-enact his com- 
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mission of that crime. The accused was not informed of his right 
to counsel before or during the re-enactment. The Court held that 
the words and acts of the accused during that re-enactment were in- 
admissible in evidence against him: 
Defense counsel objected to evidence made by, and 
and the police descriptions of the actions of the 
accused during the course of the re-enactment by 
the unwarned and uncounseled prisoner. The objection 
should have been sustained. (F(2d) at 621-2, emphasis 
added). 

While Naples involved a re-enactment, and the case at bar 
idnvolves only an alleged narrative confession, both cases are con- 
cerned with the conduct of the police during the obtaining or supple- 
menting of a confession by taking the defendant to the "scene of the 


crime" for purposes of interrogation only. Here, again, the Escobedo 


rule holds true - once the conduct of the police is directed toward 


the obtaining of a confession, the object of that conduct - the 


accused - has the right to counsel to advise him of his rights of 
which he may well have scant, if any, knowledge. 
3. Conclusion 

Once the accused is arrested and the police interrogate him 
for the purpose of eliciting from that accused a confessions the rights 
of the accused to the aid of counsel, and to remain silent in the face 
of the interrogators, attach immediately. The accused's rights do 
not depend upon his attempt to exercise them unless he knew of the 


availability of those rights, and intelligently waived them, But if 
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an accused is not aware of his right to remain silent, or of his 

right to counsel during interrogation directed at obtaining a con- 

|. fession, he is nevertheless denied those rights if not apprised of 
them. The duty of the police in the case at bar was clear - to warn 
the accused of his rights and afford him opportunity to exercise 

or waive them. After this warning, and after the accused had a 
reasonable chance to exercise those rights, the interrogation aimed at 
obtaining a confession could commence. 

But delay between the time of arrest and the time of 
presentation of the accused to a commissioner will, itself, yitiate a 
confession made during such delay, if that delay is ‘umreasonable". 
The United States Supreme Court stated, in Mallory v. United States, 
supra, that "reasonable" delay included such time as is necessary 
for the completion of administrative details which precede presentation 


to a commissioner, Such administrative details include the typing 


of a "threshold confession" but they do not include deviation, from 


the administrative schedule for the sole purpose of extracting a 
confession. Jones v. United States, supra. When the accused was 
arrested, he should have been brought directly to the station, booked, 
and then presented to a commissioner. Deviation from this procedure 
is proper for purposes of identification of the accused, and the 
verification of any threshold confession which the accused may have 
made - but it is not proper,nor is the resulting delay "reasonable", 


when its sole purpose is the extraction of a confession. This is true 
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no matter how long or short the delay was, so long as the confession 
sought to be introduced was not spontaneous but was the result of that 
delay, and so long as that delay was solely to extract that confession. 
In order to determine whether the above requirements - 
informing the accused of, and allowing him opportunity to exercise 
his right to counsel, and his right to remain silent in the face of 
police interrogation, and bringing the accused, without unnecessary 
delay, before a commissioner - were or were not met in the case at 
bar, the Trial Court should have followed the rule announced by this 
Court in the Coor case. Unless the above requirements are met, the 
confession allegedly made by Appellant is wholly inadmissible against 


him, Because of the importance of this confession to the case against 


the Appellant, the failure of the rial Court to hold the hearing 


‘required in the Coor case is ground for reversal of the conviction 
and for a new trial. 

B. APPELLANT'S FORMER CONVICTION WAS INADMISSIBLE 

IN EVIDENCE FOR PURPOSES OF "IMPEACHMENT". 

1. Introduction 

During the course of the trial of Appellant, he “oats the 
stand in his own defense, as a‘witness". On cross-examination, and 
after timely objection by defense counsel, the United States Attorney 
put in the former conviction of Charles Luck for Grand Larceny, on 
the latter's plea of guilty. It was brought out in the Coidoquy between 


counsel and the Court, that, at the time of that former conviction, 
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the Appellant was a minor, and under the jurisdiction of the Juvenile 
Court of the District of Columbia. The Juvenile Court had waived" 
jurisdiction over the Appellant, and the plea of guilty was taken by 
the United States District Court for the District of Columbia. The 
Appellant had been sentenced, then, under the Youth Corrections Act 
(18 U.S.C.A. 5005 et seq.) by the District Court. The introduction 

of this conviction into evidence under the provisions of the District 
of Columbia Code (1961) Section 14-305, was opposed by the defendant's 
attorney on the basis of the language of the last paragraph of Section 
11-915 of that Code. The trial judge ruled that, in his opinion, the 
waiver" under Section 11-914 of the Code sufficed to make the Appellant 
an “adult" for all intents and purposes. Therefore, the disabilities 
of such conviction, including the evidentiary rule in Section 14-305, 
would carry over to the Appellant as if he were, in fact, anbadaie 

at the time of that conviction. 


2. The Defendant was, at the time of his Earlier Conviction, 
a Juvenile, Under the Protection of District of Columbia 


Code (1961) Section 11-915. 
Section 14-305 of the District of Columbia Code (1961) 


> removes the disability as a witness from a person convicted of a crime, 


* 


and states that such conviction might still be used against him, as 


° 


~ a witness, to impeach his testimony. This rule is modified by the 


. provisions of the last paragraph of Section 11-915, which reads as 


follows (emphasis added): 


No adjudication upon the status of any child in the 
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jurisdiction of this court shall operate to impose 
any of the civil disabilities ordinarily imposed by 


conviction, nor shall any child be deemed a criminal 

by reason of such adjudication, nor shall such adjudi- 
cation be deemed a conviction of a crime, nor shall 

any child be charged with or convicted of a crime in 
any court except as provided in Section 11-914. The 
disposition of a child or any evidence given in the 
court shall not be admissible as evidence in any 

case or proceeding in any other court, nor shall 

such disposition, or evidence or adjudication operate 
to disqualify a child in any future... public service... 


Under Sections 11-906 and 11-907, the Juvenile Court has 
original and exclusive jurisdiction over all persons who violate any 
law of the District of Columbia when they are under the age of 18. 
That court, under the provisions of the Code, has the power to 


determine the manner of treatment or punishment called for by the 


nature of the defendant and the nature of the acts perpetrated by hin. 


A finite choice of punishments or places of treatment is open to 

i that court under Section 11-915. If the court deems that the child 
ought to be subjected to sterner punishment, then that court may 
cause the child to be tried in the United States District Court for 
' the District of Columbia, under the provisions of Section 11-914. 


' This latter act is called a "waiver" of jurisdiction by the statute: 


If a child sixteen years of age or older is charged with 
an offense which would amount to a felony in the case 


of an adult, or any child charged with an offense which 
if committed by an adult is punishable by death or life 


imprisonment, the judgemay, after full investigation, 
waive jurisdiction and order such child held for trial 


under the regular procedure of the court which would 
have jurisdiction of such offense if committed by an 
adult; or such other court may exercise the powers 


conferred upon the juvenile court in this subchapter 
in conducting and disposing of such cases. (Emphasis 


added). 


-26- 


(a)__The Effect of ‘Waiver' Under Section 11-914 


The “waiver of jurisdiction, under the provisions of 


11-914, is not the removal of the child, completely, from one 

judicial system to another. As will be seen in the succeeding sub- 
section of this agrument, the category "in the jurisdiction of this 
court” includes a broader area of juveniles than those whose cases 

are finally disposed of in the Juvenile Court. This subsection 

of the argument seeks to show that, as a practical matter, and as 

a matter of law, the "waiver" of jurisdiction by the Juvenile Court 

is less a "jurisdictional" matter than it is a preliminary determinat io: 
‘by the Juvenile Court as to the proper proceedings to be held and the 
proper disposition of the case to be made, in case the juvenile offen- 
‘der is, in fact, guilty of the offense charged. In all cases, however, 
the juvenile offender, as defined in Sections 11-906 and 11-907 of the 
‘District of Columbia Code (1961) is in the original jurisdiction 

of the Juvenile Court. It is submitted that it is that “original 
jurisdiction" which determines the class of children "in the juris- 
diction of this Court" and not the subsequent ly-determined "exclusive" 
jurisdiction to dispose of the juvenile's case. 

In Kent v. Reid, 316 F(2d) 331, 114 U.S.App. D. C. 330 

(1963), the Court of Appeals denied a petition for a writ of habeas 
‘corpus, and at the same time held that the “waiver” of jurisdiction 


by the Juvenile Court is not a "€inal order" from which direct appeal 
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may be taken, The petitioner contended that the "waiver" raised 
serious jurisdictional issues which could be reviewed on habeas 
corpus, and that, furthermore, the NWwaiver'' was a final disposition 
* meriting appeal. This Court said: 


Appellant argues that his petition presents a "juris- 
dictional" issue which may be tested by habeas corpus. 
But even if the question raised could be regarded as 

a true jurisdictional issue - and we think it is 
‘Yurisdictional” only in a marginal sense - it by no 
means follows that a pre-trial habeas corpus proceeding 
will be available to test it. (316 F(2d) at 333, 
emphasis added). 


*k *& & 


We agree that a challenge to the waiver of “jurisdiction' 
should take place in the District Court to which “juris- 
diction” has been waived. We think that challenges 

to the policies and practices of the Juvenile Court 

with respect to waivers can be more promptly and 
effectively dealt with in the District Court than in 

the Municipal Court of Appeals. We think also tht 
plainly it was not the intention underlying the statute 
to treat a waiver as a “final” order for appeal purposes. 
(ibid at 334-335). 


ee eemneael 


Furthermore, in United States v. Dickerson, 271 F(2d) 487, 
106 U.S. App. D.C, 221 (1959), this court held that the transfer 
of a juvenile offender to the District Court under the "waiver" 
provision, after first holding a preliminary hearing at which the 
juvenile was asked to "acknowledge" his guilt, does not subject 
that child to "double jeopardy". That is because the hearing is, 
at that stage, only part of the investigation to determine whether 


disposition of that child's case should be according to Juvenile 


Court or District Court procedures. This suggests strongly that 
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‘waiver’ is but one step in the full adjudicatory process by the 
Juvenile Court in which the District Court is a participant, but 
not an originator of action against the juvenile offender. The 
difference between the Juvenile Court and the District Court does 
not depend upon the nature of the proceedings as much as the kind 
of penalties or treatment which each may impose upon the offender. 
The distinction between the courts based on the "civil" nature of 


the former and the "criminal" nature of the latter is meaningless 


in this context. Trimble v. Stone, 187 F. Supp. 483,486 (D.DC. 1960); 


United States v. Dickerson, 168, F. Supp. 899, 901-2 (D.DC. 1958) 

- yey'd on other grds. 271 F(2d) 847, supra. : 

The difference in procedure between the Juvenile Court 
and the District Court is based on the difference between the 
rehabdilitive and punitive results of adjudication in each court. 
The choice between the two tribunals is based on the Bodenenc of 
the Juvenile Court “whether the normal processes of the criminal 
law should apply to the case and to the child, or whether the plan 
otherwise applicable to him as a juvenile, that is, the parens 
patriae plan, should be applicable to him." Pee v. United States, 
274 F(2d) 556, 107 U.S. App. D.C. 47 (1959); and see Harling v. United 
States, 295 F(2d) 161, 163, 111 U.S. App. D.C. 174 (1961). In 
deciding whether one or the other plan should apply to the child, 


the Juvenile Court must determine what is in the best interests of 


> 


* 


5 
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the child, and whether the treatment afforded by the Juvenile Court 


and Department of Public Welfare would have any effect in that child's 


case. See United States v. Stevenson, 170 F. Supp. 315 (D.DC. 1959). 
Finally, the Juvenile Court determines whether there is probable cause 


to find the juvenile "guilty" of the offense charged. The “waiver" 


to the District Court for trial is tantamount to such finding of 


C probable cause. Green v. United States, 308 F(2d) 303, 113 U.S. App. 


» 


> 


D.C. 348 (1962). 


enema 


Hence, as it was stated in Briggs v. United States, 226 
F(2a) 350, 96 U.S. App. D.C. 392 (1955): | 


The original-and-exclusive jurisdiction clause, coupled 
with the waiver clause, is merely a procedural device 
for putting. child offenders within the remedial treatment 
of the Juvenile Court if it appears after investigation 
that such disposition is in the interest of the public 
and of the child. The two courses of justice are not 
separate and independent systems. They are correlated 
parts of a single system. (226 F(2d) at 351). 
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When jurisdiction over Briggs was waived by the Juvenile 
Court, he was not thereby in substance transferred to 

a new, separate, independent jurisdiction. What happened 
to him was merely that the processes available within 

the judgment of the court to those who, after investigatio: 
seem to merit such processes, were withdrawn from him. 
(226 F(2d) at 352). 


But the subjection of the child offender to the processes 
of the District Court does not automatically subject the child offender 
to the same prospects of treatment as to which an adult offender is 


‘subjected. The District Court tries the child offender and then 
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sentences him under the Youth Corrections Act, 18 U.S.C.A. 5010. The 
purpose of this act is to rehabilitate “youths regularly convicted 

. of crime who show promise of becoming useful citizens by providing a 
new alternative sentencing and treatment procedure." White v. Reid, 
126 F. Supp. 867 at 870 (D. DC, 1954). In that case, the court 
pointed out that the Juvenile Court and the Court which sentences 
under the Youth Corrections Act are "entirely separate" in their 
dispensing of “treatment” or "punishment" - the Juvenile Court 
being Limited to less stringent punishments. Ibid. 

The above discussion shows that the Juvenile Court’ and 

the District Court are two aspects of a single system of criminal 


justice. In all cases involving juvenile offenders, as defined by the 


District of Columbia Code, the Juvenile Court has original jurisdiction. 


No proceedings against a juvenile offender may be coumenced in any 
way other than in the Juvenile Court and according to the appropriate 
‘statutory requirements as regards proczedings in that court. No 

case may be tried in the District Court unless the Juvenile Court 
determines that the juvenile offender is one as to whom the treatment 
provided for in the Juvenile Court statute would be ineffective, 

and that there is probable cause to believe the offender is guilty 
and will therefore be subjected to the punishment or treatment 

‘of the court in which his case is tried, Hence, the original juris- 
diction of the Juvenile Court is never waived. The Juvenile Court 


must make preliminary findings in the case of every juvenile offender, 
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as defined by the District of Columbia Code (1961) Sections 11-906 
and 11-907. After making these findings, the Juvenile Court in 
a specified category of cases, may waive its exclusive jurisdiction 
over the disposition of the child's case. It is then, and only then 
that the District Court enters the picture. There, the normal pro- 
cedures of criminal trials are followed, in order to grant the child 
the safeguards afforded any citizen faced with punishment in that 
court. 

If, then, the only "jurisdiction" waived under Section 11-914 
is the “exclusive” but not the “original” jurisdiction of the Juvenile 


Court, and if the District Court obtains jurisdiction only upon a 


determination of the Juvenile Court as to probable cause and the 


proper punishment to be meted out to the individual offender involved, 
then in a very important sense all juvenile offenders are in the 
“jurisdiction of this court’ no matter where final disposition of 
‘their case is made. All are in the original jurisdiction of the 
Juvenile Court, and final disposition in all cases depends initially 
upon the judgment of the Juvenile Court. This being so, the inclusion 
of the Appellant in the class, "in the jurisdiction" of the Juvenile 
Court is not disturbed by the "waiver" provision of Section 11-914, 
which “waiver” is no more and no less than an exercise of the Juvenile 
‘Court's jurisdiction to determine proper disposition of the case. 


(b) Construction of Section 11-915 


Appellant asserts that his conviction in the District Court, 
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after "waiver" to that court by the Juvenile Court, when Appellant 

was a minor, should not have been admitted into evidence against him 

“for impeachment" because of the express language of the last para~- 
_ Sraph of Section 11-915. 

The prior conviction of a person taking the witness stand 
jin a criminal case is admissible to impeach the credibility of the 
witness. Of course, it is difficult, in the case of a defendant , 
to separate the "impeachment" feature of the evidence, from the "bad 
man or "criminal tendencies” inference easily drawn from such evi- 


dence. The admissibility of prior convictions into evidence is 


governed by Section 14-305 of the District of Columbia Code (1961): 


No person shall be incompetent to testify, in either 
civil or criminal proceédings, by reason of his having 
been convicted of a crime, but such fact may be given 
in evidence to affect his credit as a witness, either 
upon cross-examination or by evidence allunde; ... 
(Emphasis added). 


In order to bring evidence within the provisions of the 


above statutory language, the witness must be convicted of a crime, 


ir ane ene 


and, therefore, that evidence introduced must be of what is deemed 


a conviction of a crime. However, proceedings against juvenile 


conviction of 3 Sti 
offenders do not conclude with what is deemed a "conviction of a 
crime" by reason of the language of the first sentence, last para~ 
» graph, of Section 11-915 of the District of Columbia Code (1961): 
No adjudication upon the status of any child in the 
jurisdiction of this court shall operate to impose 


any. of the civil disabilities ordinarily imposed 
by conviction, nor shall any child be deemed a criminal 


aie 


by reason of such adjudication, nor shall such 


— 


adjudication be deemed a conviction of a crime, 

nor shall any child be charged with or convicted 

of a crime in any court, except as provided in 

Section 11-914... (emphasis supplied). 

Until June 1, 1938, the District of Columbia Juvenile 

Court's procedure and the resultant treatment of the juvenile offender 
were considered in several, separate sections of Title 18 of the 
District of Columbia Code. That courts jurisdiction was narrower than 
it is now, and there was no provision for the sharing of jurisdiction, 


or “waiver” of exclusive jurisdiction to another court. Title 18, 


Section 279, of the pre-1939 Code provided for protection of the 


juvenile offender in terms corresponding to those found in the above-quo 


ted language from 11-915: 
No judgment of conviction against any child of record 
in the juvenile court shall operate as a disqualification 
of any public service under the government of the United 
States or the District of Columbia, and no child against 
whom a judgment of conviction may stand in said juvenile 
court of the District of Columbia shall be denominated 
a criminal by reason of such judgment, nor shall such 
judgment be denominated a conviction, 

The 1938 revision combined the provisions of old Section 279 
with other protective provisions and the general rules as to the 
procedure in and treatment of offenders by the Juvenile Court authori- 
ties. This new Section 264, Title 18 of the 1939 Code, is substantially 
the same as Section 11-915 of the 1961 Code, the last paragraphs of 


the two sections containing exactly the same provisions. The revision 


also broadened the jurisdiction of the Juvenile Court and added Section 
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263 (substantially the same as Section 11-914 for the purposes of 


the case at bar) which provided for "waiver" of juvenile cases for 


trial and penalty to the District Court. 
A comparison of old Section 279 and the last paragrpph 
of Section 11-915 of the 1961 Code is instructive. Both sections 
contained the following provisions: 
1. A convicted juvenile offender is not to be deemed 
a criminal for purposes of District of Columbia 
law. 
A convicted juvenile offender is not to be deemed 
convicted of a crime for purposes of District of 
Columbia law. 
A convicted juvenile offender is not to be deemed 
disqualified from holding a position with the 
District of Columbia or Federal civil service. 
The class which benefited from the exemption language of 
Section 279 was defined as “any child of record in the juvenile court", 
What is now the last paragraph of Section 11-915 contains 
‘two sentences. The first sentence directly relevant here, states 
‘that the juvenile offender who is convicted shall not be deemed a 
‘criminal and his conviction shall not be deemed a conviction of crime. 
Furthermore, that section states that the disposition of the juvenile 
offender shall not carry with it the usual civil disabilities, “nor 


shall any child be charged with or convicted of a crime in any court, 
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except as provided in Section 11-914.'' Notice that this provision 
is not substituted for, but added to the provision which states 
, that the disposition shall not be geemed a conviction of crime, 
*Purthermore, the listing of these collateral effects of a finding 
‘ of “guilty” in the usual case, from which the juvenile offender 
is exempted, is in the disjunctive, suggesting that "conviction" 
and the "charge" of a crime are different from the dispositim of 
2 juvenile case being “deemed" a criminal conviction, whatever the 


procedural realities. (Compare the District Court opinion in United 


States v. Dickerson, supra, and see Trimble v. Stone, supra.) From 


- the position of the excepting language which refers to the "waiver" 


Section 11-914, and from the disjunctive manner in which the list 
in this sentence was set down, it is only the last item on the list - 
charge and conviction in fact - and not that the disposition is not 
to be "deemed" a conviction - which is modified by that excepting 
” language. This is made further clear by Section 11-914: 
If a child sixteen years of age or older is charged 
with an offense which would amount to a felony in the 
case of an adult, or any child charged with an offense 
which if committed by an adult is punishable by death 
or life imprisonment, the judge may, after full investi- 
gation, waive jurisdiction and order such child held 
for trial under the regular procedure of the court which 
would have jurisdiction of such offense if committed 
by an aduit; ... (emphasis added). 
Finally, the 1938 revision changed the definition of the class 
to which the benefits of the last paragraph of what is now 11-915 of 


the 1961 Code, are to be extended (except where the individual provision 
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of that paragraph are limited by specific provisions); 
"any child in the jurisdiction of this court" 
Read in connection with the other changes made in the 
‘statutory scheme governing the jurisdiction of and practice in the 
‘Juvenile Court, it is clear that the change in language defining 
the class of juveniles benefitted under the exempting language of 
‘11-915 as quoted above, was purposeful - to include all juveniles in 


‘the original jurisdiction of the Juvenile Court, as extended by the 


1938 revision, whether the final disposition of the juvenile 


‘offender's case is under the procedures of the first paragraphs of 
Section 11-915 or under the procedures allowed by the language in 
Section 11-914. The place of final disposition is, then, less 
‘material that the determination of that place - here, the initial 
judgment of the Juvenile Court, in the exercise of its original 
jurisdiction, after a "full investigation" of the kind of treatment 
or punishment appropriate in the given case. C£. United States v. 
Stevenson, supra. This analysis is supported by the language of 
Section 11-914, which refers only to the subjection of a juvenile 
to District Court procedures (and procedural protection) which 
District Court "would have jurisdiction" of the offense had the 
' child been an adult. Furthermore, the language of exception in the 
first sentence of Section 11-915, for cases of charge and conviction 
in the District Court, points out further that the scope of Section 


11-915 includes both the Juvenile Court - tried, and the Ds trict 
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Court - tried, juvenile offender. Had the provisions of 11-914 been 
intended to remove the juvenile completely from the class of 
juveniles "within the jurisdiction of this court", there would have 
been no need for the language of exception to one of the phrases 
in the first sentence of Section 11-915's last paragraph. Surely, 
the procedural parts of Section 11-915 do not necessarily apply to 
proceedings in the District Court unless that court determines that 
it must act as a Juvenile Court. Hence, for purposes of Charge and 
conviction in fact in the District Court there would be no need 
for express exception to one part of the several protective provisions 
dn Section 11-915 if, by virtue of the “waiver” of exclusive juris- 
diction under Section 11-914, none of those provisions mono Soom 
to apply. : 

For the above reasons, it is asserted by Appellant, the words, 
"any child in the jurisdiction of this court" made the provisions 
‘of the first sentence of the last paragraph of Section 11-915, District 
‘of Columbia Code (1961) directly applicable to the admissibility 
of the previous case against Appellant as evidence against him 


in the case at bar. 


(c) Conclusion 


The above discussion has shown that "waiver" of jurisdiction 


under District of Columbia Code 11-914 is not the removal of the 


juvenile offender by virtue of such "waiver" from the class of 
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juveniles “in the jurisdiction of this court’ for purposes of the 
protective provisions of the first sentence, last paragraph of 
Section 11-915. 3 

The Juvenile Court has original jurisdiction over all 
juvenile offenders under the age of 21 years, who are charged with 
offenses committed when they were under the age of 18 years. The 
District of Columbia Code makes it clear that no other court may try 
or convict any child of any offense unless such trial is first allowed 
by the Juvenile Court, after a full investigation of the individual 
case, and such other proceedings as are deemed necessary by the 
Juvenile Court. Transfer to the District Court for trial and punish- 
ment is nothing more than a preliminary stage in that child's juvenile 
proceedings. (Even on conviction in the District Court, that child 
is not necessarily subject to adult penalties, but rather comes within 
the provisions of the Youth Corrections Act). The child may be tried 
and convicted as a criminal only if the Juvenile Court determines 
‘initially that such is the proper course, but after punishment or 


treatment, such conviction is not deemed a ‘'conviction of crime". 


‘At that point where the punishment ends - so ends that juvenile's 


status as a convicted person. 

For the above reasons, the Appellant was within the full 
‘protection of the last paragraph of Section 11-915. The disposition 
of his case as a juvenile offender in the District Court parma be 


deemed the conviction of a crime for purposes of the District of 
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Columbia Code (1961) Section 14-305. The prior conviction of 


Appellant, then, was inadmissible as evidence against him in the case 


at bar. 


THE CASE AGAINST APPELLANT WAS INSUFFICIENT TO SUPPORT 
amA VERDICT OF ''GUILTY BEYOND A REASONABLE DOUBT". 
A review of the testimony shows that the case against 
Appellant rested on a burglar alarm which couldn't have been tripped 
if the prosecution is to be believed, an alleged confession, and a 
prior conviction of the Appellant, as a juvenile offender, of Grand 
Larceny. The admissibility of the confession was never seriously 
examined by the Trial Court as it should have been under the. prevail- 
ing law of the District of Columbia (see p. , supra). Furthermore, 
it has been antended that the "bad man" evidence introduced to impeach 
the defendant's "credibility" was wholly inadmissible. Aside from 
these errors, the making of the confession, and the admission of the 
crime are "proven" by, at best, hazy and highly speculative "evidence" 
The Appellant was allegedly arrested while cowering in an 
air duct, on the rooftop of the Greystone Laundry - which Appellant 
had allegedly robbed of approximately $8.00 - by a detective, who 
reached the roof of the building with the aid of a tadder which he. = 
happenddcto. find there, and was taken down the side of the building 
“ with the aid ofavery helpful person, whose name this experienced 


policeman also neglected to obtain. The policeman and the Appellant 
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then drove around the building to the front, where a guard from a 
burglar alarm servicing company, to whose alarm service the Greystone 
Laundry subscribed, opened the door, The police took the Appellant 
inside the building, and interrogated hin. According to the police 
witnesses at the trial of this case, the Appellant made a long and 
detailed confession. ( No testimony as to this "confession" was 
elicited from the alarm service guard, however, when he was placed 
on the stand by the prosecution as a rebuttal witness). : 

The "confession" described, and the case of the United 
States is based on, the following "facts": Appellant entered the 
laundry from a ventilator near the ceiling of the building. He made 
his way down a pipe on the wall to the floor, went to the soft drink 
vending machine, robbed it, and then went back up the pipe to and 
through the ventilator. The police were called in response to a 
burgler alarm system which was tripped at the laundry, and which sounded 
not at the laundry, but in the central office of the alarm servicing 
company. The laundry's doors were wired so as to cause the aiers 
to be tripped if one of the doors was opened so much as two snches. 
No wiring for the alarm guarded any other part of the building ~- there 
was no way the chipping away of part of the wall, or the entry through 
a fan-duct could have tripped the alarm. There is, further, no 
evidence (none was sought by the police) that Appellant tried any 


of the doors to the building. Nor was there any evidence as to whether 


Appellant was wearing gloves (as he cowered in the roof-top fan-duct 
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opening, waiting for arrest) so as to preclude the finding of finger- 
prints. Nor were fingerprints (of the Appellant) found on the broken- 
into dispensing machine. 

There is no substantial evidence to connect the Appellant 
with the commission of the housebreaking or the larceny. There is 
nothing to corroborate the making of the confession, whether in 
such detail as is claimed, or only in the form of a brief admission, 


save the testimony of the arresting officers - and certainly there 


is no evidence corroborating the details of the alleged confession. 


The police detective did not take the name of the witness, not a 
policeman, who supplied the arresting officer with a ladder , and 
who could have most easily corroborated the facts which are claimed by 
the prosecution to have surrounded the rooftop arrest of the Appellant. 

On a record such as this, although there is a good possibilits 
‘that the Appellant may well have committed one or both crimes charged, 
there is an equal possibility that he did nothing of the kind. The 
‘yeasonable doubt is ‘surely not done away with in -the inconcLusive 
case made by the prosecution. 

D. CONCLUSION 

The case of the United States against Charles M. Luck is 
at best sketchy. It rests almost entirely upon a confession, and the 
impeachment of the Appellant's "credibility" by the use of a prior 
conviction, as a juvenile, of a similar crime to that charged here. 


Of the remaining evidence, the money found in the Appellant's pocket 
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was never shown to have come from the dispensing machine, nor was it 
shown to be in the same amount as was in that machine when it was 
allegedly broken into and robbed; the testimony of the police, beside 

. describing a possibly illegal extraction of a confession, is inconclusiv. 
and does not connect the Appellant to the crime at all, 

The confession, if made at all, was made under circumstances 
which may well cause that confession to be inadmissible as evidence, 
That is because the confession was made during a deviation by the 
police from the usual course after an arrest, as required under the 
Mallory rule. Furthermore, there is a doubt as to whether the accused 
was afforded the full exercise of his rights to silence and to the 
assistance of counsel by the interrogators. To determine whether 
the accused's rights were duly respected by the police who arrested 
‘and interrogated him, this Court has decided that the trial judge 
must hold a hearing, out of the jury's presence, to ascertain the 

onditions under which the confession was elicited. Coor v. United 
ptates, supra. The neglect of the trial judge to so look into the 
ircumstances of the confession in the case at bar is, itself, ground 
or reversal of Appellant's conviction. : 

Finally, the introduction into evidence - for the allged pur=- 
lose of impeaching Appellant's testimony - of Appellant's prior 

pnviction as a juvenile offender was error under the express language 


the District of Columbia Code, (1961), Sections 11-906, 11-907, 


-915 and 14-305. That is because the conviction of a juvenile 
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offender in the District Court, after a determination of the 


need for such proceedings by the Juvenile Court, is not to be deemed 


a conviction of crime for purposes other than immediate disposition 


of the case. . 
For all of these reasons, and for each of them, the Appellant 
asks this Court to reverse the conviction of the District Court and, 


if this Court deems it proper, to order a new trial. 
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